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ABSTRACT

In the 18th years of our young but thriving democracy, several programmes were
established to improve access to health care for disadvantaged groups in South
Africa. Although numerous studies have been conducted examining trends on
access to health care, considerable controversy remains. Nearly all authors concur
that important progress has been made, and that gaps in access to health care
narrowed considerably. Some however, go further and conclude that the evidence
indicates that all significant gaps have been eliminated and access to health care is
universally shared. Evidence on access to health care has important policy
implications. If the task of assuming access to health care has been largely
accomplished, further expansion of South African health care programmes to
promote access would be unwarranted. If selected population groups lag behind
others in access to health care, targeted policies to close remaining gaps may be
warranted. The introduction of the National Health Insurance Scheme call for the
health reform in South Africa and it will change the whole health sector and offers

equal benefits on access to quality health care services to everyone in South Africa.
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CHAPTER ONE: INTRODUCTION
1. Historical background to the study

This mini-dissertation is concerned with the appropriateness and effectiveness of the
South African government policy and the right to have access to health care services.
Health is the primary source of inequality in contemporary society and in this regard
South Africa has no difference.'Prior to 1994, the provision of health care services in
South Africa was based on racial segregation. In quantitative and qualitative access to
health care, health was used as an integral part to maintain white
supremacy.?Approximately forty percent of South African youth and adult remain
unemployed; they do not have either adequate housing or access to pipe water
dwelling, and close to fifty percent lack access to hygienic toilet facilities.®

Eighteen years into our 1994 democratic dispensation, South Africa remains one of the
most unequal societies in the world, and nowhere is this more apparent than in our two-
tier health system made up of an under-funded public sector serving the needs of the
poorer 68% of the population, and a resource guzzling private sector serving the rest.*
The private sector, operating in a weak regulatory context, is inclined towards excessive
cost inflation while locked into a system offering declining benefits, in which the

consumer has come to bear an increasing portion of the financial burden.®

Health services in South Africa were divided according to race, geographic location and
whether they were public or private services. The best services were provided in big

cities to white people, who could afford medical aid and could go to private doctors and

! See, e.g., Bryan Roston, High Water Rising in the Cape, Business Day (South Africa), Dec 13, 2005, at 11
(Accessed 29 September 2011).

M Price ‘Health care as an instrument of apartheid policy in South Africa’ (1986) 1 (2) Health Policy and Planning
Journal 158-170.

®Ibidfn2. See also C.Ngwena “The Recognition of the right of access to health care as a basic human right issue: is it
enough? Health and Human right, vol 5, No:1, p26-44.

* The General Household Survey of 2010 put the unemployment rate at 30.2%, under the official definition of and at
43% under the expanded definition. www.statssa.gov.za703422f57-FE-4A16-B996-B14D0D2C5BA4/P0O318June
2010 the survey defined” the unemployed” as those people within the economically active population who: (a) did
not work during the seven days prior to the interview (b) want to work and available to start work within two weeks
of the interview, and (c) have taken active steps to look for work or start some form of self-employment in the four
weeks program prior to the interview. The expanded definition of unemployment excludes criterion (c). id. at xxiv.
°See Daniel J Ncayiyana “National health insurance on the horizon for South Africa” April 2008, Vol. 98, No. 4
SAMJ p 229.





hospitals.® As most black people could not afford private health care services, they had
to make use of racist and inaccessible public health care facilities.” These apartheid
laws offered very little help to poor, black South Africans when they were ill.® The health
system also failed to adequately address the health problems and challenges of the
black majority. Most of the financial resources, doctors and equipment were used to
address the complicated and expensive health needs of white patients.

The public sector depends on budget allocations determined largely in the context of the
budget process rather than any explicit policy or plan. The allocations do not take into
account such factors as population changes (including immigration) and changes in
morbidity patterns. Consequently, an over resourced private sector is coexisting
alongside a public sector characterised by declining health budgets in real terms, a
growing burden of disease due to the HIV/AIDS pandemic, worsening health status

indicators, the resurgence of communicable diseases and human resource shortfalls.’

Health care services are often expensive and most people do not have access to
private medical aid to pay for expensive treatment. There is a general shortage of
doctors and nurses. Many doctors and nurses are overworked. Some leave the country
for better salaries overseas.

2. Statement of the research problem

Prior to the 1994 democratic breakthrough, South Africa had a fragmented health
system designed along racial lines. One system was highly resourced and benefited the
white minority. The other was systematically under-resourced and was for the black
majority. The South African Constitution (the Constitution)'® has outlawed any form of
racial discrimination and guarantees the principles of socio-economic rights including
the right to health. It is against that background of this mini-dissertation seeks to explore
the challenges and prospects facing the protection of human rights in a predominantly

®Andrews A, Health Care Rights, in Sandra Liebenberg and Pillay K, Socio-Economic Rights in South Africa
$2000), 277.

Ibidfn2.

®De Vos P, Health Care (2000) 224.

*Ibidfns.

"°Act,108 of 1996.





poor and unequal society. Attempts to deal with these disparities and to integrate the
fragmented services that resulted from fourteen health departments (serving the four
race groups, including the Bantustans) did not fully address the inequities.

Post 1994 attempts to transform the health care system and introduce health care
financing reforms were thwarted. This has entrenched a two-tiered health system, public
and private, based on socio-economic status and it continues to perpetuate inequalities
in the current health system. Attempts to reform the health system have not gone far
enough to extend coverage to bring about equity in healthcare. In many areas access
has increased in the public sector, but the quality of health care services has
deteriorated or remained poor. The public health sector will have to be significantly
changed so as to shed the image of poor quality services that have been scientifically

shown barrier to access.*
3. Literature review

The concept of health care services is not new in the South African legal system.*?
Scholars have already researched about the right of access to health care services.*®
According to Charles Ngwena, “the new South Africa is taking a holistic approach to
respect health care services as a basic human right.”* The Human Rights Commission
has been tasked of monitoring the realisation of the right of access to health care
services.™ The government is there to encourage efficient use of resources and equally
distribute resources to require positive constitutional duties to enforce the right to health

care services.

http://www.doh.gov.za. National Health Insurance in South Africa, Policy Paper, p5-6.
12 The first medical legislation in South Africa to deal with health is the Contagious Diseases Act 1 of 1856 and the
second is the Contagious Diseases Act 25 of 1868. These statutes were enacted to deal with regular outbreaks of
measles and chicken pocks. See also Olivier M.P, Smit N &Kalula E.R “Social Security: A Legal Analysis” 2003
1st edition, LexisNexis, p358.
3 See Pieterse M, “Enforcing the right not to be refused emergency medical treatment: towards an appropriate
relief* Stellenbosch Law Review 2007 1; Marius Pieterse “Indirect Horizontal application of the Right to have
Access to Health Care Services” (2007) 23 SAJHR 157-179; Ngwena C “The Recognition of Access to Health Care
:1:145 a Human Right in South Africa: Is it enough?” Health & Human Rights Vol no:5; No:1, p26-44.

Ibidfn12.
Blbidfn12. Section 184 of the Constitution states that: “each year the Human Rights Commission must require
relevant Organs of State to provide the Commission with information on the measures that they have taken towards
the realisation of rights in the Bill of Rights concerning housing, health care, food, water, social security, education,
and the environment.” See also J. Sarkin, “The development of a Human Rights Culture in South Africa,” Human
Rights Quaterly 1998, 20:628-65.





Ngwena provides that “our courts are given jurisdiction to adjudicate over matters of
policy, including budgetary appropriations.’® A right of access to health care means
being able to access health care that is affordable, available and effective. The state
must seek to deliver a package of essential health services according to universal
standards within a scheduled period of time.*’

Marius Pieterse also sees health care as a basic human right issue.'®He states that
“section 27(1)(a)’'s determination that ‘everyone’ is entitled to access health care
services may be understood to indicate that rational decisions may not be discriminatory
and should adhere to the dictates of the right to equality. When read with the obligation
of the state to “respect” the right in the Bill of Rights in section 7(2) of the Constitution,
section 27(1)(a) may further be understood to require that rationing process and
decisions respect existing access to health care services and may not have the effect of
obstructing diminishing access by for instance, directing resources away from provision

of services to which patients already have access.®

According to Mubangizi J.C, he provides that health is a basic human right issue as
well. He states that “the right to health is grounded in the fact that they guarantee
everyone the right of access not only to important components of adequate standard of

living, but also to things that are ordinarily regarded as basic necessities of life.”

These authors show that South Africa has taken the bold step by recognising health as
one of the necessities of life, and by constitutionally entrenching this right in the 1996
Constitution.

According to Lufuno Nevondwe, the South African government has gazetted the Green
Paper introducing the National Health Insurance (NHI) on 12 August 2011. This policy
seeks to progressively realize the right of access to quality health care services for

"Ibidfn12.
Ibidfn12.
128ee Marius Pieterse, “Health Care Rights, Resources and Rationing” SALJ p522-523.

Ibidfn16.
% See Mubangizi J.C, Prospects and Challenges in the protection and enforcement of socio-economic rights:
Lessons from the South African experience, Paper presented on VIl World Congress of the International Association
of Constitutional Law at Athens, 11-15 June 2007.





everyone.?’Those who cannot provide for themselves will be assisted by the
government at the expense of the elite. The NHI was first recommended by the Taylor
Commission and it has been under the discussion since then.?’Since this
announcement, there has been growing pressure for mandatory health insurance to be
included in the development of a comprehensive social security system, as was
envisaged by the Taylor Committee of Inquiry.*

Nevondwe further opined that in the 18th years of our young but thriving democracy,
several programmes were established to improve access to health care services for
disadvantaged groups in South Africa. Although numerous studies have been
conducted examining trends on access to health care, considerable controversy
remains. Nearly all authors concur that important progress has been made, and that
gaps in access to health care narrowed considerably. Some however, go further and
conclude that the evidence indicates that all significant gaps have been eliminated and
access to health care is universally shared. Evidence on access to health care has
important policy implications. If the task of assuming access to health care has been
largely accomplished, further expansion of South African health care programmes to
promote access would be unwarranted. If selected population groups lag behind others
in access to health care, targeted policies to close remaining gaps may be warranted.?*

4. Aims and Objectives of the study

The aim of the study is to investigate the role and operation of health care services in
South Africa, and how can we extend the present South African health care services in

order to improve social security system.
This study will therefore look at:

e The existing social protection of health care services in South Africa,

“'Nevondwe L, National Health Insurance Scheme: A progressive realization of the right of access to health care
services in South Africa, The Thinker Political Journal, Vol.32, October 2011, p40.

*2Department of Social Development, Transforming the Present — Protecting the Future: Consolidated Report.
Report of the Committee of Inquiry into a Comprehensive System of Social Security for South Africa, 2002.
“Nevondwe L, opcit at page 40.

*Nevondwe L, Tackling social inequalities: the legal reforms in South African health care system, an article
submitted for publication in the Malawi Law Journal, 2011.





e The extension of social protection coverage; and

e The possibilities of extending the coverage through the NHI

By reference to comparative legal and constitutional study of Canada, a prognosis of
South African judiciary in a new constitutional study, and a prognosis of the South

African judiciary in a new constitutional dispensation are presented.

To this end therefore, the study seeks to make a modest contribution to the ongoing
debate about the profound issues and challenges facing health care services in South
Africa, and the need to expand the scope of social protection to them by making

suggestions and recommendations.

This study will benefit law and non-law students who are currently studying
Constitutional Law and Human Rights Law to bring new insights in their studies. It will
also benefit non-governmental organisations, research institutes, universities, policy
makers, legislators, legal practioners, health professionals, government, health bodies
or entities to have more understanding on health rights. Lastly it will benefit young
academics who are currently or intending to conduct research on health rights and NHI
to expand their thinking on the progressive realisation of the right of access to health
care services as enshrined in section 27 of the Constitution.

5. Research methodology

Basically, the research methodology to be adopted in this study is qualitative.
Consequently, a combination of legal comparative and legal historic methods, based on
jurisprudential analysis, is used. Legal comparative method will be applied to find
solutions, especially in the interpretation of access to health care services.

Concepts will be analysed, arguments based on discourse analysis, will be developed.
A literature and case law survey of the constitutional prescriptions and interpretation of
statute will be made.

This study is library based and reliance is made of library materials like textbooks,

reports, legislations, regulations, case laws, articles, news papers and papers presented





in conferences. Hard and electronics sources have been accessed with the officials of
government departments, officials in Health Departments.

6. Scope and limitations of the study

This mini-dissertation consists of five chapters. Chapter one is the introduction and
background chapter laying down the foundation. Chapter two focuses on the Legal
Framework of access to health care services and cases already decided on access to
health care services in South Africa. Chapter three deals with the National Health
Insurance scheme in South Africa and will also compare health insurance in some
countries. Chapter four deals with a comparative analysis: South Africa and Canada.
Chapter five is a summary of the conclusions drawn from the whole study and makes

some recommendations.





CHAPTER TWO: LEGISLATIVE FRAMEWORK
2.1. Introduction

A simple vote, without food, shelter and healthcare is to use the first generation rights
as a smokescreen to obscure the deep underlying forces which dehumanize people. It
is to create an appearance of equality and justice, while by implications of socio-
economic inequality is entrenched. We do not want freedom without bread, nor do we
want bread without freedom. We must provide for all the fundamental rights and
freedoms associated with a democratic society.?

The term ‘health services’ is defined in section 1 of the National Health Act?® as-

(a) health care services, including reproductive health care and emergency medical
treatment , contemplated in section 27 of the Constitution;*’

(b) basic nutrition and basic health care services contemplated in section 28 (1) (c) of
the Constitution;

(c) medical treatment contemplated in section 35 (2) (e)?® of the Constitution; and

(d) municipal health services.?

The Constitution contains a number of different references to health care services and
medical treatment. South Africa is a society in which there are great disparities in
wealth. Millions of people are living in deplorable conditions and in great poverty. There
is a high level of unemployment, inadequate social security, and many do not have
access to clean water or adequate health services. These conditions already existed

% N.R Mandela “Address on the occasion of the ANC’s Bill of Rights Conference, in a Bill of Rights for a
Democratic South Africa: papers and report of a conference convened by the ANC’s constitutional committee, May
1991 (Centre for Development Studies, UWC).” Also quoted by I. Steyn, Socio-economic rights in post-apartheid
South Africa; how do they articulate to poor people’s material expectations of democracy? Department of Political
Science, UWC, Commissioned by the Democracy Development Programme.

2661 of 2003.

2T Constitution of the Republic of South Africa, 1996 of 1996 (Constitution), referred to as the ‘“final’ Constitution to
distinguish it from the “interim” Constitution (Constitution of the Republic of South Africa Act 200 of 1993), which
was in force from 1994-1997 as the framework for the election of the National Assembly to draft and adopt the
“final” Constitution.

28 Contains the right of detained persons to ‘adequate medical treatment’.

% The term ‘municipal health services’ includes the ‘surveillance and prevention of communicable diseases’. See
also Nienaber A. The involuntary isolation of patients with XDR-TB: Is the term ‘health service’ in section 7 of Act
61 of 2003 interpreted too broadly (2009) 24 SAPR/PL.





when the Constitution was adopted and a commitment to address them, and to
transform our society into one in which there will be human dignity, freedom and

equality, lies at the heart of our new constitutional order.*

The constitutional commitment to address these conditions is expressed in the
preamble of the Constitution which, after giving recognition to injustices of the past,
states:

“We therefore, through our freely elected representatives, adopt this Constitution as the supreme
law of the Republic so as to-Heal the divisions of the past and establish a society based on

democratic values, social justice and fundamental human rights; Improve the quality of life of all

citizens and free the potential of each person.”*

This commitment is also reflected in various provisions of the Bill of Rights® and in
particular section 26 and 27** of the Constitution.

2.2. Section 27 of the Constitution

This section provides that “everyone has the right to have access to health care services,* including
reproductive health care, sufficient food and water, and social security, including if they are unable to

support themselves and their dependants, appropriate social assistance”. The state is obliged to
take reasonable legislative and other measures, within its available resources, to
achieve the progressive realisation of each of these rights.*® Finally in this regard, no

one may be refused emergency medical treatment.*’

Section 27(2) of the Constitution,® which requires the state (only the state) to take

reasonable legislative and other measures in order to achieve the progressive

*Thiagraj Soobramoney v Minister of Health, Kwazulu Natal 1998 (1) SA 765 (CC) Para 8. (Hereinafter
Soobramoney). This and all South African Constitutional Court cases are available online at the Court’s official
website, http://constitutionalcourt.org.za.

%! See preamble of the 1996 Constitution.

%2 For instance in section 7 where the Bill of Rights is described as the cornerstone of democracy in South Africa
and as affirming “the democratic values of human dignity, equality and freedom.”

%8 Deals with the right to have access to adequate housing.

% Deals with the right to have access to health care, food and social security.

% Section 27 (1) of the Constitution.

% Section 27 (2) of the Constitution.

%7 Section 27 (3) of the Constitution.

*8In Soobramoney, the meaning of the phrase ‘available resources’ was interpreted as follows: what is apparent from
these provisions is that the obligation imposed on state by sections 26 and 27 in regard to access to housing, health

9





realisation of the right of access to health care services.*® The state limited the right to
health care services, as stated in section 27 (1) “the right to have access to,” instead of
“having a right to”.*> According to the Limburg principles, progressive realisation does
not imply that the state can defer indefinitely, efforts for the full realisation of the right.
On the contrary, state parties are to “move expeditiously as possible towards the full
realisation of the right and are required to make immediate steps to provide a minimum

core entitlement.*

The state’s positive duties are obligations that make the state act in certain
circumstances and particular (what it must do), and negative duties stop the state from
doing certain things (what it must not do). In general, the state’s positive and negative
are set out in section 7(2) of the Constitution, which requires the state to “respect,
protect, promote and fulfill the rights in the Bill of Rights.”*? The obligation to “protect”
the rights in the Bill of Rights rests on the state to safeguard any right contained in the
Bill of Rights.

In relation to the health care services, this means that the government must:

“Respect the right of access to health care services by not unfairly or unreasonably getting in the way of
the people accessing existing health care services, whether in public or private sector;"® protect the right
by developing and implementing a comprehensive legal framework to stop people who get in the way of

the existing access to others;* promote the right by creating a legal framework so that individuals are

care, food, water and social security are dependent upon the resources available for such purposes, and that the
corresponding rights themselves are limited by reason of the lack of resources. Given this lack of resources and the
significant demands on them that have already been referred to, an unqualified obligation to meet these needs would
not presently be capable of being fulfilled.
% See Pieterse M, “Indirect horizontal application of the right to have access to health care services” (2007)
SAJHR p.163.
%0 See Mubangizi J.C “Protecting Human Rights amidst Poverty and Inequality: The South African Post-apartheid
Experience on the right of access to Housing”, 2nd African Journal Legal Studies 2 (2008) p. 133.
! Limburg principles on the implementation of the International Covenant of Economic, Social and Cultural Rights
Para 21 pp. 63-78 in Economic, Social and Cultural Rights: A compilation of Essential Documents International
Commission of Jurists, 1977.
“2Section 25 (5) (‘{t} he state must take reasonable legislative and other measures’ to make it possible for citizens to
gain access to land} and section 26 (2) {‘the state must take reasonable legislative and other measures’ to realise the
right to have access to adequate housing}, {‘the state must take reasonable legislative and other measures, within its
available resources, to achieve the progressive realisation of each of these rights’}.
ii See Brand D &Heyns C, “Socio-economic Rights in South Africa”, 2005 PULP p 9-11.

Ibidfn2.
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able to realize their rights on their own;*® fulfill the right by creating the necessary conditions for people to

access health care, by providing positive assistance, benefits and actual health care services”.*

The first socio-economic rights matter to reach the Constitutional Court is Soobramoney

v Minister of Health, Kwazulu Natal,*’

the appellant, a 41 years old, was in final stages
of chronic renal failure. He had been receiving renal dialysis through private care, but he
had exhausted his funds. Without dialysis, he would die. He sought dialysis from a state
renal unit, but his request was declined on account of limited resources. The unit's
budget allocation from the provincial health authority did not allow for sufficient dialysis

machines, bed space, or health care personnel to meet the demand for dialysis.*®

The appellant brought his claim under section 27(3) of the Constitution, dealing with
emergency treatment, which it is argued, when read together with the right to life,*
obligated the state to provide ongoing renal dialysis. The court dismissed the claim,
since the situation was not an emergency calling for immediate remedial treatment. It
was an ongoing or chronic state of affairs, resulting from an incurable deterioration of
the applicant’s renal function.”® Therefore, section 27(3), stating that “no one may be
refused emergency medical treatment”, did not give such a person a right to be
admitted to the dialysis program at state hospital.>

The Constitutional Court held that the applicant could not succeed in his claim and
found that the denial of the required treatment did not breach the section 27(1) right of

everyone to have access to health care services, and the section 27(3) rights to

*“bidfn2.

“® In relation to the obligation to protect under international law and section 7 (2), see, for example P De Vos “Pious
Wishes or Directly Enforceable Human Rights: Social and Economic Rights in South Africa’s 1996 Constitution”
(1997) 13 SAJHR 67, 83; M Pieterse “Indirect Horizontal application of the right to have access to health
careservices” (2007) 23 SAHJR 160-161).

71997 (12) BCLR 1696 (CC).

“®Para 1.

“*Section 11 of the Constitution.

%% See Choma H.J “Constitutional enforcement of socio-economic rights: A South African case study” US China
Law Review, ISSN 1548-6605, USA, June 2009, volume 6 (serial No: 55).

*'bidfn38.

11





emergency medical treatment. This decision “represents the low water-mark in relation

to the application of socio-economic rights by the court.”™?

This case highlights the availability of resources as the crucial consideration when
determining the enforcement of a socio-economic right against the state. In this regard,
the court failed to inquire whether priorities within the provincial and national
governments’ health care budgets were in consonance with its constitutional

obligation.>®

The Constitutional Court has on a few occasions described what the “duty to take
reasonable steps” means. In the case of Minister of Health & Others v Treatment Action
Campaign (TAC),>* the TAC took the government to court to challenge the state’s policy
on mother-to-child transmission of HIV. The court decided: children are especially
vulnerable and their needs are “most urgent” because, if they do not get access to
nevarapine, they will die. In cases like these, poor children depend on the state to save
their lives, and the government’s policy not to provide these life-saving drugs, was

therefore unreasonable and unconstitutional.

The government’s programme to progressively provide women with HIV and AIDS and
their newborn babies’ access to nevarapine was unreasonable and unconstitutional. By
restricting the provision of nevarapine to 20 pilot sites and by failing to provide training
for counselors in the use of nevarapine, the state was rigid and unreasonable in its
approach. The government must take all reasonable measures to extend the testing
and counseling facilities at State hospitals and clinics throughout the public health
sector, and to facilitate and speed up the use of nevarapine for the purpose of reducing
mother-to-child transmission of HIV and AIDS.>

%2 See G.E Devenish ‘The nature, evolution and operation of socio-economic rights in the South African
Constitution” THRH (2007) 70 (1) 84. See also Mubangizi J.C ‘prospects and challenges in the protection and
enforcement of Socio-economic rights: lessons from the South African experience’ p 5-8.

%% See Ngwena C “The recognition of access to health care as a human right in South Africa: Is it enough?” Health
and Human Rights, Volume 5 No: 1.

542002 (5) SA 721 (CC).

*Para.116.
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2.3. The right to make decisions concerning reproduction

Section 12(2)(a) of the Constitution stipulates that “everyone has the right to bodily and
psychological integrity, which includes the right-(a) to make decisions concerning reproduction”. In
terms of the Children’s Act®® a child of 12 years of age may consent independently to
medical treatment only if the child is mature enough to understand the implications of
the treatment. The Act also states that a child may only be tested for HIV when: it is in
the best interests of the child or if the test is necessary to establish whether a health
care worker may be at risk of HIV infection due to coming into contact with any
substance from the child’s body that may transmit HIV.>’

This right is a part of a larger right of freedom and security of the person. Kriegler J
observed in Ex Parte Minister of Safety & Security & Others: In Re S v Walter &
Another’®what looms large both in the threshold and the limitation phases of the
exercise in the present case is that the right to life, human dignity and to bodily integrity
are individually essential and collectively foundational to the value system prescribed by
the Constitution. Compromise them and the society to which we aspire becomes
illusory. It therefore follows that any significance limitation of any of these rights would

for its justification demand a very compelling countervailing public interest.”®

In the case of Christian Lawyers Association of South Africa v Minister of Health® the
applicants argued that sections of the Choice of Termination of Pregnancy Act®* were
unconstitutional. They claimed that the Act allowed a woman younger than 18 to choose
to have her pregnancy terminated without consent from her parents or guardians,
without consulting the parents or guardians, without first undergoing counseling, or

having to reflect on the decision for a period of time.

The High Court rejected these arguments. The Court pointed out that, as long as a

woman is capable of giving informed consent to the termination of pregnancy, no other

%638 of 2005.

*See section 7 of the Act.
%8 2002 (4) SA 613 (CC).
*para 50.

601998 (4) SA 1113 (T).
6192 of 1996.
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person’s consent is required. This is line with the Constitution that protects the right of
“every woman” to make decision about their bodies and about reproduction. As long as
a woman, no matter how young, was mature enough to give informed consent, the

Constitution guaranteed her right to have her pregnancy terminated.
2.4. Refugees and undocumented migrants

The Refugees Act®® refers to refugees as people who have been granted asylum in
South Africa in terms of the Act. A person qualifies for refugee status if that person,
owing to a well-founded fear of being persecuted for reasons of race, religion,
nationality, membership of a particular social group or political opinion, is outside the
country of his or her nationality and is unable to, or owing to such a fear, unwilling to
avail him or herself to the protection of that country.®® A person also qualifies for refugee
status if compelled to leave his or her country of origin due to war or events which
seriously disturb public order in the country or part of it. Once granted refugee status,
this status is regularly reviewed and a person’'s refugee status ceases if the
circumstances which gave rise to the recognition of refugees cease to exist and no

other circumstances justify continued recognition as a refugee.®

According to section 27(1)(g) of the Act® states that: a refugee is entitled to the same
basic health care and basic primary education which the inhabitants of the Republic
receive from time to time. This means that all refugees, illegal immigrants, asylum
seekers and undocumented migrants enjoy the right to health care services together
with South African citizens.®®

In Khosa & Mahlaulev Minister of Social Development;®” the Constitutional Court
considered whether the law could exclude permanent residents from accessing certain
forms of social security. In terms of the Social Assistance Act,®® only South African

®2130 of 1998.

®3Section 3 (a) of the Act.

®4Section 5 (e).

®1bidfn50.

®|bidfn46. See also Nevondwe L, A critical analysis of the judicial enforceability of socio-economic rights in South
Africa, LLD thesis submitted for examination at North-West University, unpublished.

672004 (6) SA 505 (CC).

%859 of 1992.
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citizens were entitled to access old age pensions, child supports grants and care
dependency grants. But in terms of the Constitution, everyone has a right to social

security, including social assistance where necessary.®

The Constitutional Court found that it is unconstitutional to deny permanent residents
access to social grants, in cases where they would otherwise qualify. The court made
the following crucial distinction between permanents residents and temporary (including
illegal) residents: “the exclusion of all non-citizens who are destitute, however,
irrespective of their immigration status, fails to distinguish between those who have
become part of our society and have made their homes in South Africa, and those who

have not.”"°

The Court did not consider whether other non-citizens other than permanent residents
should be entitled to access social security (as the applicants before the Court were all
permanent residents), nor did not it consider whether access to public health care
services should be treated in the same way as access to social security (as the issue
was not before them).

Undocumented migrants refer to people who are unlawfully in South Africa because of
illegal entry, expiry of legally acquired work, study or visitors permits or because they
have not yet applied for asylum seeker status. In the case of Lawyers for Human Rights
v Minister of Home Affairs’* the Constitutional Court considered the rights of illegal
immigrants who are detained at ports of entry pending their removal from the country. In
its judgment, the Court rejected the state’s argument that illegal foreigners have no right
to claim constitutional protection. However, the Court held that it is reasonable and
justifiable to limit the rights of illegal foreigners to freedom and security, thereby
upholding the arrest and detention sections of the Immigration Act.”?

% See Choma H.J (2010) The Protection and Enforcement of Socio-economic Rights in South Africa, 161-162.
"% Brand &Heyns C, Socio-economic rights in South Africa, 4.

™ 2004 (4) SA 125 (CC).

7213 of 2002.
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2.5. Children and access to health care services

According to the Convention on the Rights of the Child, parents are responsible for the
child, have the primary responsibility to secure, within their abilities and financial
capabilities, the conditions of living necessary for the child’s development. A child is
defined in this Convention as any human being under the age of 18, unless a particular
nation’s laws set an earlier age for the attaining of majority status.”® However, the state
has a duty to take appropriate measures with their means, to assist parents and others
responsible for the child to implement this right.”

Section 28(1)(c) of the Constitution provides that “every child has the right to basic nutrition,
shelter, basic health care services and social services preserved by the Constitution. This section does

not have an inbuilt limitation”. This also applies to section 29(1)(a) which provides for
everyone’s right to basic education. Section 26(1), 27(1) and 29(1)(a) have an inbuilt
limitation in that these sections state that the state must “take reasonable legislative and
other measures, within its available resources, to achieve the progressive realisation of
these rights. Children’s socio-economic rights are different from those of adults
(everyone) as they “have a right to”, while everyone has “the right to have access to”
subject to progressive realisation.”

In Government of the Republic of South Africa v Grootboom & Others’® in this matter
the Constitutional Court was seized with a direct application of the children’s right to
shelter. The court based its findings in section 26 of the Constitution and not on section
28(1)(c) and overturned the High Court’s direct reliance on this provision.

The applicants were community, including children, living in intolerable conditions and in

dire need of housing. The meaning of section 26 and section 28(1)(c) were at the

"According to section 28 (3) of the Constitution, it defines a child as a person below the age of 18 years. This is
equivalent with the Children Act 38 of 2005.

™ Art. 27 (1), (2), (3). See also article 20(1) and (2) of the African Charter on the Rights and Welfare of the Child.
See also Liebenberg S, “Socio-economic rights adjudication under transformative constitution.” (2010) Juta& Co
p.237.

> See a Chapter by Proudlock P “Children’s Socio-economic rights” in Boezaart T (ed) Child Law South Africa
Juta 2009.

762001 (1) SA 46 (CC).

16





centreof the dispute. The Constitutional Court reasoned that such finding would have
the effect that:

“Parents with their children have two distinct rights: the right of access to adequate
housing in terms of section 26 as well as the right to claim shelter on demand in terms
of section 28(1)(c).”

The court concluded that section 28(1)(c) had to be understood together with section 28
(1)(b). According to the court if a child is in his or her parental care (as provided for in
section 28 (1) (b), the parents have a primary duty to provide for the basic needs of the
child. But if the child is removed from his parental care and is in the state care, then the
state bears the obligation under section 28(1)(c). The Constitutional Court made it clear
that section 28(1)(c) did not entitle parents with children shelter from the state on
demand, however that the state does not still bear an obligation to assist families to
care for their children by providing families with: “access to land in terms of section 25,
access to adequate housing in terms of section 26, as well as access to health care,
food, water and social security in terms of section 27.

The National Health Act’’ refers to the constitutional right to health care for children and
other vulnerable groups in section 1 of the Act. It also gives legal force to the
government policy on providing free health care services to pregnant women and
children under the age of six. Section 4 states that “the state and clinics and community
health centres funded by the state” must provide free health services to children below

the age of six who are not “members or beneficiaries” of medical aid scheme.

But in Minister of Health & Others v The Treatment Action Campaign & Others (NO 2),®
the Constitutional Court explained further: while the main duty to provide basic needs of
children rests with their parents, “this does not mean that the state incurs no obligation
in relation to children who are being cared for by their parents or families.” The rights set
out in section 28 would include situations where children were in the care of their

families, who were unable to provide for them. In the context of medical care, these

bidfn42.
782002 (5) SA 721 (CC).
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children included those born to poor mothers, who gave birth in public hospitals and
clinics where nevarapine (an anti-retroviral medicine that reduces the risk of mother to
child HIV transmission) was not being provided. These children were therefore
dependent on the state to make basic health care services, including the provision of
nevarapine, available. The state had a duty to fulfill this obligation.

In Centre for Child Law & Another v Minister of Home Affairs”® the matter was
concerned with the care and protection of children who were being detained in a
deportation centre with adult illegal immigrants. The respondents had consistently
refused to provide them with the care and protection that they were statutorily entitled
under the Child Care Act.*® The court found that unaccompanied foreign children have a
directly enforceable entittement to have their basic care needs met by the state. The
court said that the state has a direct duty to ensure that the basic socio-economic
provisions for children, who lack family care, as do unaccompanied foreign children, are
protected. In this case, the Court found that the state had infringed the children’s rights,
including section 28 (1) (c).

2.6. Adequate medical treatment in prison

Like the children’s socio-economic rights in section 28(1)(c), the rights in section 35(2)
(e) are not qualified with reference to the criteria contained in sections 26(2) and 27(2).
According to Liebenberg he suggests that prisoners enjoy a direct and immediate
entitlement to the goods and services guaranteed by these provisions. There is a duty
of the State to provide antiretroviral treatment to prisoners. Section 35(2)(e) of the

Constitution provides that “everyone who is detained, including every sentenced prisoner, has the
right to the conditions of detention that are consistent with human dignity as well as the provision, at state

expense, of medical treatment”. In addition section 35(2)(f) entitles a detained person to be
visited by his or her chosen medical practitioner. Section 237 in turn provides that all
constitutional obligations must be performed diligently and without delay. Section
21(2)(b)(vi)** enjoins the Director-General to “issue, and promote adherence to norms

72006 (6) SA 50 (T).
8038 of 2005.
8 |bidfn24.

18





and standards on health matters, including health services for convicted persons and

persons awaiting trial.”

In Van Biljon v Minister of Correctional Services®the applicants in this case were four
sentenced HIV-infected prisoners who applied for a declaratory order to medical
treatment to the provision of expensive anti-retroviral medication. The minister argued
that the state was only obliged to provide the applicants with the same standard of care
as was provided in state hospitals, where use of the drugs was limited and as a result
the applicants would not have qualified for the drugs under the policy in place in state
hospitals. The court granted the order, in deciding what is “adequate”, there must be
regard for “what the state can afford”. Prison authorities cannot simply plead poverty,
they have to make out a case that they “cannot afford a particular form of medical
treatment or that the provision of such medical treatment would place an unwarranted
burden on the state”. If it is proved that “anything less than a particular form of medical
treatment would not be adequate, the prisoner has a constitutional right to that form of
medical treatment”, subject to the considerations of available resources.

Interestingly, what is “adequate” medical treatment in prison may include services that
are not ordinarily provided for in the public sector? This is because prison conditions
may place the health of detainees at significantly higher risk of infectious diseases like
tuberculosis than that of people outside of prison. At that time, both the state’s and
prisoners’ medical experts recognised that ARV treatment was the “state of the art’
medical treatment” for HIV infection that was generally unavailable in the public health
system. Of the four applicants, only the first two were already in possession of
prescription for ARV medicines.

Despite the medicines being unavailable in the public sector, the court nevertheless
directed the state “to supply first and second applicants” with ARV medication which
had been prescribed for them, for as long as this medication is prescribed for them on
medical grounds. But the court refused to make a general order regarding the provision

of ARV treatment to other similarly situated prisoners. Its decision was restricted to the

821997 (6) BCLR 789 (C).
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particular facts before it, one of which was the state’s failure to show why it was unable
to afford to treat those particular prisoners.

In N and Others v Government of Republic of South Africa (No 1)®2 the applicants were
15 prisoners incarcerated at the Westville Correctional Services (WCC) who had
HIV/AIDS and who qualified for antiretroviral treatment (ARV) under the Department of
Health’'s (DOH) Operational (Operational Plan). They sought orders against the
respondents (various government officials) to the effect that they should, inter alia:

e Immediately provide ARV to the applicants and any other HIV/AIDS infected
prisoners at WCC who qualified for ARV under the Operational Plan from
accessing ARV at an accredited public health facility; and

e Immediately provide ARV to the applicants and any other HIV/AIDS-infected
prisoners at WCC who qualified for it, at an accredited public health facility.

The orders were sought on the basis that the respondents were in breach of their
constitutional obligations to ensure that the applicants and other HIV/AIDS-infected
prisoners received adequate medical treatment in that they (the respondents) were
delaying, without good cause, their fulfilment of those obligations.

Pillay J granted the orders sought, saying section 237 meant that an otherwise
reasonable but unreasonable implemented programme aimed at the fulfillment of the
State’s constitutional obligations would be in breach of the obligations concerned. The
respondents’ implementation of the laws and policies pertaining to their provision of
adequate medical treatment to HIV/AIDS-infected prisoners at WCC was unreasonable
in that it was inflexible and was aimed primarily at the general public rather than
prisoners and was also being characterised by unjustified and unexplained delays.
Furthermore, the treatment and medical care afforded the applicants and other
HIV/AIDS-infected prisoners at WCC were neither adequate nor reasonable.
Consequently, the respondents had fallen short of their constitutional and legislative
obligations to the applicants.®

82006 (6) SA 542 (D).
8 See Matlala D “Duty of State to provide antiretroviral treatment” De Rebus January/February 2007 p.40.
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According to section 79 of the Correctional Services Act®™ states that any person
serving any sentence in a prison, and who, based on the written evidence of the
medical practitioner treating that person, is diagnosed as being in the final phase of any
terminal disease or condition, may be considered for placement on correctional

supervision or on parole to die a consolatory and dignified death.

In DP v Minister of Correctional Services®in this case, the applicant had committed
armed robbery and was sentenced to 15 years’ imprisonment. He was admitted to the
prison hospital at an early stage of his imprisonment with leukemia and an estimated life
expectancy of one to two years. At the time of the application for parole on medical
grounds, this life expectancy had dropped from one year to three months. The Parole
Board refused the application for parole and this decision was approved by the Head of
the Prison. The prisoner made an application to review the decision to refuse his

release on medical grounds.

The court set aside the initial decision and ruled that the prisoner should be placed on
parole subject to the following conditions: that he be monitored by the Department of
Correctional Services in accordance with the statutes and regulations pertaining to
Correctional Services; that he continued to be under the supervision of his doctor at the
local hospital; in the event of his being discharged from the hospital, that he be placed
under the care of his wife at their home; that he be under house arrest except for being
allowed to undergo any medical treatment at any hospital, clinic, doctors consulting
rooms or hospice. The judge commented that there is a tension between the necessity
of imprisonment and the need to be compassionate towards someone suffering from a

terminal illness.

The applicant’s doctor noted that prison conditions were not conducive to his medical
treatment. It was difficult to administer medication; he was exposed to opportunistic
infections from other sick prisoners; his state of health required daily palliative care and
regular hospice intervention but there are no Department of Correctional Services

(DCS) doctors skilled in providing such care; and prison officials did not provide him

%111 of 1998.
8 Unreported judgment, case no: 6399/04, TPD, judgment delivered by Patel J on 15 March 2004.
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with the specific food prescribed for his condition, ostensibly as a result of budget

constraints.

On the 26 June 2006, Judge Pillay ordered the government to:

“remove the restrictions that prevent the applicants and all other similarly situated prisoners at Westville
Correctional Centre, who meet the criteria as set out in the National Department of Health’s Operational
Plan for Comprehensive HIV/AIDS Care, Management and Treatment for South Africa, from accessing
anti-retroviral treatment at an accredited public health facility, and that (government) is ordered with
immediate effect to provide anti-retroviral treatment to the applicants and all other prisoners at Westville,

at an accredited public health facility.”

Significantly, the judge equated the refusal to place the applicant on medical parole with
an infringement of his inherent right to dignity. The judge held that the refusal further
violated his rights not to be treated or punished in cruel, inhuman or degrading way;®’ to
have access to health care services;®® to be detained in conditions consistent with
human dignity, including nutrition and medical treatment;® to access to information;® to

just administrative action.”

2.7. South African Legislations that provides the right to have access to health

care services
2.7.1 The National Health Act®

This Act came into force in May 2005 and is the most important piece of legislation that
helps to implement the Constitutional rights on health. Although there are other pieces
of legislation that deals with health rights, but the National Health Act is the most
important statute that gives clear direction on health rights in South Africa.

The aims of the National Health Act are to:

8 Section 12 (1) (e).
883ection 27 (1) (a).
83ection 35 (2) (e).
“Section 32 (1) (a) and (b).
%ISection 33 (1) and (2).
“1bidfn24.
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e Protect, respect and promote and fulfill the rights of people of South Africa to
progressively realize the constitutional rights to health.

e Provide an equitable manner available to the population equitable and efficiency.

e Establish a national system that will provide people with the best possible health
services that available resources can afford.

2.7.2 The Mental Health Care Act®®

This Act recognises that a health is a state of physical, mental and social well-being and
that mental health care services should be provided at all levels of the health system.

This Act aims to:

¢ Regulate mental health care in a way that makes the best possible mental health
care, treatment and rehabilitation services available to the population, equitably,
efficiently and in the best interest of the mental health care users within its limited
available resources.

e Set out rights and duties of the mental health care user, and the duties of mental
health care providers.

e Respect the human dignity and privacy of every mental health care user.
2.7.3 The Sterilization Act*

This Act is allows for a right to sterilisation and sets out the circumstances when a
sterilisation can be performed. The Sterilisation Act also deals with the sterilisation of
people with a severe mental disability. It explains what (severe mental disability” means
and who needs to consent when a person has a severe mental disability, and wants or
need to be sterilized. This Act defines sterilisation as a surgical operation to make a

woman incapable of falling pregnant.®

This Act recognises:

%17 of 2002.

%12 of 1998.

®*Nevondwe LT and Mhlaba MW, Judicial Activism and Socio-Economic Rights in South Africa, 2012, a book
submitted for publication at LAP LAMBERT Academic Publishing Company, Germany.

23





e that the Constitution protect the right to bodily and psychological integrity of
persons which includes the right to make decision concerning reproduction and the
right security in and control of their bodies.

¢ that both women and men have the right to be informed of and to have access to
safe, effective, affordable and acceptable methods of fertility regulation.®

2.7.4 Choice on Termination of Pregnancy Act®’

This Act therefore repeals the restrictive and inaccessible provisions of the Abortion and
Sterilisation Act,®® and promotes reproductive rights and extends freedom of choice by
affording every woman the right to choose whether they have an early, safe and legal
termination of pregnancy according to her individual beliefs. The Act allows every
woman to terminate pregnancy on request during your first 12 weeks of pregnancy. All
that is needed is an informed consent.

The right to terminate pregnancy derived directly from the Constitution in terms of
section 12 of the Constitution.®® The post-constitutional dispensation now legalise
abortion, and it differs from the pre-constitutional dispensation. In G v Superitendant,

Groote Schuur Hospital & Others'®

the pregnant woman N, and her grandmother
agreed that she should terminate her pregnancy while N's mother opposed such action
as the applicant in this case. At the time when the case was heard there was no
recognised right to termination of pregnancy on demand.'®*The court after examining
the evidence and considering the relevant legislative provisions came to the conclusion

that the termination was legally permissible.

% See the Preamble of the Act.

*"bid.

%2 of 1975.

% Everybody has a right to bodily and psychological integrity, which includes:

(a)to make decisions concerning reproduction:

(b) to security in and control of their body, and

(c) not to be subject to medical or scientific experiments without their informed consent.

1091993 (2) SA 255 (C).

191 The applicable legislations were the Abortion and Sterilisation Act 2 of 1975, allowed a woman to terminate
pregnancy only in certain narrow and specific circumstances. The Act provided inter alia that a pregnancy may be
terminated: “where the foetus is alleged to have been conceived in consequences of anal intercourse, and two other
medical practitioners have certified in writing, after such interrogation of such a woman concerned as they or any
form of them may considered necessary, that in their opinion pregnancy is due to the alleged anal intercourse.”
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Despite the facts that the South African courts have recognised the right of a woman to
terminate pregnancy, and have stated that the unborn child does not have legal
personality which is a prerequisite for the capacity to be a right holder.

2.7.5 The Medical Schemes Act%?

This Act came into operation on the 20 November 1998. This Act protects the interests
of members of medical schemes by setting out the guidelines on the terms and

conditions for membership of schemes.**®

The Act prohibits unfair discrimination on a number of grounds and risk rating, in other
words, making people pay more because they are seen as being part of a ‘higher risk’
group. The Act prescribes that the premiums (what people have to pay) must be based
on:

a) Income and / or the number of dependents, and

b) Except on any other grounds, including sex, past or present state of health of the
applicant or the applicant’s dependents, or the frequency of providing relevant health
services to the applicant or dependents of the applicant.

However, the Act does impose certain penalties for late joiners to medical schemes. A
late joiner means an applicant or the dependent of an applicant who, at the date of the
application for membership, is 40 or older and has not been a member of another
medical scheme during a period of two years before applying for membership.*%*

2.7.6 The Tobacco Amendment Control Act'®

This Act deals with the harmful effects of tobacco on the health of the people. This law
prohibits; the advertising and promotion of tobacco; the free distribution of tobacco
products and the smoking of tobacco products in any public place or workplace.'®

102131 of 1998.

1035ections 20-28.

10%gection 1 of the Act.

10512 of 1999.

%gections 2, 3, 4,5,6,7 and 8 of the Act.
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2.7.7 The Medicines and Related Substances Control Amendment Act®’

This Act controls the manufacture, sale and distribution of medicines scheme. Its
important function is to set out steps to ensure the supply of affordable medicines. The
Act allows the Minister to lay down conditions for the supply of more affordable
medicines in some circumstances to protect the health of the public.!®® This includes

provisions that can lower the cost of prescription drugs bought at chemists.*®

2.7.8 The Correctional Services Act**®

This Act places a duty on the Department of Correctional Services to provide all
prisoners with adequate health care services. The Department must provide, within its
available resources, adequate health care services, based on the principles of primary
health care, in order to allow every prisoner a healthy life.*** The Act says that every
prisoner has the right to adequate medical treatment, but no prisoner has a right to
cosmetic medical treatment, such as the removal of tattoos or implants of breasts at
State expense.

19790 of 1997.

198 See section 15C.

199 In the case of Minister of Health & Others v New Clicks & Others 2005 (3) SA 238 (CC) the Constitutional
Court had to decide on the validity of regulations made under the Medicines and Related Substances Control
Amendment Act. These were aimed at lowering the prices of medicines sold by pharmacies. The regulations set a
single price for each medicine and allowed all pharmacies only to charge fee set of R26.

A majority of the judges decided that: the regulations as a whole were invalid and were aimed at lowering
the price of medicines and improving access to health care for all; the setting of a single administration fee was not
valid, they said that the single administration fee did not take into account that rural pharmacies differ from city
pharmacies may need a higher administration fee to enable them to survive.

Chief Justice Chaskalson sums up the approach of the majority of the Constitutional Court:

“An allegation has been made by professional organisations representing pharmacists that the dispensing fee will
destroy the viability of pharmacies, and impair access to health care. That allegation is supported by a sufficient
body of evidence to show that this is a real possibility. In the circumstances, the applicants were under an obligation
to explain how they satisfied themselves that this would not be the result of the dispensing fee prescribed in the
regulations. They were the only persons who could provide this information. They did not, however, do so. In the
absence of such an explanation, there is sufficient evidence on record to show that the dispensing fee is not
appropriate”. Para 706. In Pharmaceutical Society of South Africa v Tshabalala Msimang 2005 (3) SA 238 (SCA)
paras. 42; 53; 77, the SCA held that ‘access’ to health care services required services to be both physically
accessible and affordable, and was of the opinion that prohibitive pricing of medicine may infringe this standard.
This view attracted support in the separate concurring judgment by Moseneke J in the case’s subsequent appeal to
the Constitutional Court.

"lbid.

gection 12 (1).
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The Act also says that every prisoner has the right to be visited and examined by a
medical practitioner of his/her choice and may be treated by this practitioner as long as
the Head of Prison has given permission. In this kind of case, the prisoner will have to

pay for the medical treatment.**?

2.7.9The Children’s Act'*®

Section 11 (3) of the Act states that a child with disability or chronic illness has the right
not to be subjected to medical, social, cultural or religious practices that are detrimental
to his or her health, well-being or dignity.

The Act also restricts virginity testing and outlaws female genital mutilation or

circumcision.
2.8.The White Paper for the transformation of Health System in South Africa

The Minister of Health published the White Paper on the Transformation of the Health in
South Africa in Government Gazette on the 16 April 1997. This White Paper presents
the policy, objectives and principles upon which a unified health system of South Africa
will be based. The aims of DOH are as follows:

e to unify the fragmented health services at all levels into a comprehensive and
integrated National Health System (NHS);

e to reduce disparities and inequities in health services delivery and increase access
to improved integrated services, based on primary health care principles;

e to give priority to maternal, children’s and women’s health (MCHW); and

e To mobilise all partners, including the private sector, Non-Governmental
Organisations (NGO’s) and communities in support of an integrated NHS.

The additional aims and objectives are follows:

e developing health promotion activities;

e developing the human resource available to the health sector;

25ection 12 (3).
31 hidfn46.
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« fostering community participation across health sector;*'* and

e improving health sector planning and monitoring of health status and service.
2.9. International law on the right of access to health care services

In terms of the Universal Declaration of Human Rights (UDHR) of 1948, states that:
everyone has a right to a standard of living adequate health and well-being of himself
and his family.**> The history of dealing with human rights is a long one worldwide as
South Africa has ratified this treaty to form its part of respecting human rights. | believe
that human beings are born equal before the eyes of the law,™® and everyone will be
treated as such when coming to terms with human rights.

The International Covenant on Economic, Social and Cultural Rights of 1966, was
introduced further after the UDHR, and it was the responsibility of governments to deal
with health care services specifically in the International Covenant on Economic, Social
and Cultural Rights (ICESCR).'’ The ICESCR has mandated government ratifying the
agreement to undertake these steps:

(a) the provision for the reduction of the stillbirth-rate and of infant mortality and for the
healthy development;

(b) the improvement of all aspects of environmental and industrial hygiene;

(c) the prevention, treatment and control of epidemic, endemic, occupational and other
diseases; and

14 This has been achieved by Dr Mamphele Ramphela in Tzaneen (Lenyenye Township) by fostering community
participation through the Health Sector. She was able to work with people there to prevent child deaths and
improving well-being through simple interventions. See D.r Mamphele Ramphela, Unity is our best short at a
healthy future for all. TimesLive.co.za (Accessed 15 June 2011).

SUniversal Declaration of Human Rights, 1948, art. 25.

16gection 9 of the 1996 Constitution states that: “everyone is equal before the law and has the right to equal
protection and benefit of the law.”

7Nelson Mandela ratified signed the ICESCR on behalf of South Africa when he became the first Democratic
President of South Africa. By signing the treaty, South Africa indicated its intention to ratify the treaty and became
obliged not to act against the object and spirit of the treaty. However South Africa has failed to ratify the treaty. For
more information see http://www.blacksash.org.za.php?option=com_content&task=view&id=1410&Itemid=187.
For further discussion on the ICESCR see Mbazira C “Litigating Socio-Economic Rights in South Africa: A choice
between Corrective and Distributive Justice” Pretoria University Law Press (PULP), (2009), 15-55. See also an
unpublished articles by Nevondwe L, Tshoose C.I, & Monye S “Tackling Social Inequalities: The Legal Reforms in
South African Health Care System, p7-8.
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(d) the creation of conditions which would assure to all medical service and medical

attention in the event of sickness.!'®

The Constitution also protects the right to health for specific groups. The Convention on
the Rights of the Child (CRC) states that state parties recognise the right of the child to
the enjoyment of the highest attainable standard of health and to facilities for the
treatment of illness and rehabilitation of health. States parties shall strive to ensure that
no child is deprived of his or her right of access to such health-care services.'**States
Parties shall pursue full implementation of this right, and in particular, shall take
appropriate measures to diminish infant and child mortality; to ensure the provision of
necessary medical assistance and health care to all children with emphasis on the
development of primary health care; and to combat diseases and malnutrition, including
within the framework of primary health care, though, inter alia, the application of readily
available technology and through the provision of adequate nutritious foods and clean
drinking water, taking into consideration the dangers and risks of environmental
pollution; to ensure appropriate pre-natal and post-natal health care for mothers; and to
ensure that all segments of society, in particular parents and children, are informed,
have access to education and are supported in the use of basic knowledge of child
death and nutrition, the advantages of breastfeeding, hygiene and environmental

sanitation and prevention of accidents.*?

Our constitution also protects the rights of prisoners, as they are deprived of their
liberty.**In this regard South Africa is equivalent with the Standard of Minimum Rules
for the Treatment of Prisoners (SMRTP). Article 22(1) state that at every institution there
shall be available services of at least one qualified medical officer who should have
some knowledge of psychiatry. The medical services should be organized in close
relationship to the general health administration of the community or nation. They shall
include psychiatric service for the diagnosis, and, in proper cases, the treatment of
states of mentally abnormality.

8| nternational Covenant on Economic, Social and Cultural Rights, art 12 (1).
Article 24(1).

20Article 24(2).

121gee section 35 (2) () of the Constitution.
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Article 24 states that the medical officer shall see and examine every prisoner as soon
as possible after his admission and thereafter as necessary, with a view particularly with
a discovery of physical or mental illness and taking of all necessary measures; the
segregation of prisoners suspected of being infectious or contagious conditions; the
noting of physical or mental defects which hamper rehabilitation, and the determination

of physical capacity of every prisoner for work.?

South Africa has signed all the treaties mentioned above. As | have stated that socio-
economic rights are limited by budget constraints, our government took a bold step by
ensuring that all socio-economic rights issues are covered. Health has been recognised
as a right as it has been stated in section 27 (1) of the Constitution, and all the policies
introduced by the government are in line with promoting, respecting and protecting the
rights in the Bill of Rights.

2.10. Conclusion

This chapter has reflected on the impact of how we access of justiciable health rights in
South Africa. However, it has shown that the constitutional presences of health-related
rights are justiciable of being disputed in the South African judiciary. | have shown that
the Constitutional Court has on some others aspects being approached to award
discernible content of the health- rights in the 1996 Constitution and other Act of
Parliament which gives access to health care rights.

The most convincing argument is the socio-economic rights in the Constitution
which relates to the wording of subsections 27 (2) and 26 (2). These sections have an
inbuilt limitation on how citizens cannot approach the Court seeking a relief for what the
state cannot provide. The dilemma is how to determine whether measures taken to
implement the right to health are adequate to that purpose within the constraints of the
available resources.’®® There are always budgetary constraints when coming to health,

122gee sections 12 (1) and 12 (3) of the Correctional Services Act 111 of 1998.

123 See a chapter by Chapman A.R “Core obligation related to the right to health and their relevance for South
Africa” p37 in the Book By Brand D & Russell S “exploring the core content of socio-economic rights: South
African and International perspective, Protea Book House, Pretoria (2002).
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education. Prisoners and children’s rights to health care are different to the public at
large. With prisoners this is because the conditions in many South African prisons are
far ‘consistent with human dignity.” According to Mubangizi J.C, he suggests that
detainees are entitled to the conditions that compare favourably with the people living

outside prison. According to Van Biljon’s'®*

case the fact that many people live in
absolute squalor does not permit the state to detain them under similar conditions. In
this case two HIV-positive sentenced prisoners were granted a declaratory order
entitling them to anti-retroviral treatment at state expense. This according to the judge
fell within the ambit of the right to the provision, at state expense, of adequate medical

treatment as required by section 35 (2) (e).

Although according to the Court “what is ‘adequate medical treatment’ cannot be
determined in vacuo. In determining what is ‘adequate’, regard must be had to, inter
alia, what the state can afford. If the prison authorities should, therefore, make out a
case that as a result of budgetary constraints they cannot afford a particular form of
medical treatment or that the provision of such medical treatment would place an
unwarranted burden on the state, the court may very well decide that the less effective
medical treatment which is affordable to the state must in the circumstances be
accepted as ‘sufficient’ or ‘adequate medical treatment’.

Section 27 (1) (a) provides for the right to have access to health care, the state is
duty-bound to provides social goods and services. The ability of the state to provide
access to health care was put in Soobramoney,*? the Constitutional Court held that the
claim could not succeed on the grounds of emergency care under 27 (3) and the right to
life under section 11 of the Constitution. It was the opinion of the Court that the claim
should rather have been based on section 27 (1), which provides for the right to health
care services. However, the Court also expressed doubt as to whether the appellant
would have succeeded under section 27 (1) in view of sufficient resources at the
hospital.

1241hidfn81.
1251hidfn30.
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CHAPTER THREE: NATIONAL HEALTH INSURANCE SCHEME
3.1. Introduction

National Health Insurance is health insurance that insures a national population for the
costs of health care and usually instituted as a program of health care reform. It is
enforced by law. It may be administered by the public sector, the private sector or a
combination of both.**® Many governments are faced with the problem of looking for a
fair health care financing system for their populations.**’

NHI has got its origin from Germany, through the world’s oldest Universal Health Care,
dating back from Otto Von Bismarck’s social legislation, which included the Health
Insurance Bill of 1883, Accident Insurance Bill of 1884, and Old Age and Disability
Insurance Bill of 1889.'%Britain also introduced the National Health Insurance Act of
1911 which was marked as the first step there towards NHI, covering employed persons
and their financial dependents and all persons who had been continuous contributors to
the scheme for at least five years whether they were working or not.

This system of health insurance continued in force until the creation of the National
Health Service in 1948 which extended health care security to all legal residents. Most
other countries NHI systems were implemented in the period following the Second
World War as process deliberate health care reform, intended to make health care
affordable to all, in the spirit of article 25 of the UDHR'? by nations which had adopted
the declaration as signatories.

3.2. Universal Coverage

The World Health Organisation has defined universal health system as one that
provides all citizens with adequate health care at an affordable cost."**This definition

has two elements, firstly, a universal health system should ensure that all are able to

126 See http://en.wikipedia.org/wiki/National Health Insurance. (Accessed on 01 August 2011).
127 See http://www.doh.gov.za/docs/webcontent/2011.nhi. (Accessed 16 August 2011).
128y i
Ibidfn102.
21bidfn102.
B30Carrin G, James C, Reaching universal coverage via social health insurance: Key design features in the transition
period. Discussion Paper Number 2-2004. Geneva: World Health Organisation; 2004. (Accessed 03 August 2011).
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use needed health services by eliminating barriers to services access (the issue of
“adequate health care”). Secondly, Universal Coverage should provide financial
protection for all against the costs of health care; with it now being widely accepted that
“pre-payment and pooling of resources and risks are basic principles in financial-risk
protection.’® The affordability of the country’s health system is within the context of a

country’s economic resources are also important.**

3.3. Background of the National Health Insurance in South Africa

South Africa has a long history debating about health care, for a better health system
that will meet the health needs of South Africans. The history of reforming the health
care financing system dates back more than 81 years ago. The first development was
recommended by the 1928 Commission on Old Age and National Insurance chaired by
Pienaar B.J that health insurance should be established to cover benefits for all funeral
low-income, medical, maternity and formal sector employees in urban areas.'*The
proposals from these committees were not taken forward when the political landscape
changed.

The World Health Organisation tells of the attempted National Health Service in South
Africasince 1940’s, “a scheme for a national health services broadly similar to the British
model was proposed in South Africa in 1944’ comprising free health care and a network
of community centres and general practitioners as part of referral system, but was not
implemented”.*** A Commission on National Health Services was introduced chaired by
Henry Gluckman, in contrast, which recommended the introduction of National Health
Tax to ensure health services available to all South Africans. The aim was to bring

131 World Health Assembly. Report on Sustainable Health Financing, Universal Coverage and Social Health
Insurance, 2005).

132 McIntyre D.I National Health Insurance: providing a vocabulary for public engagement, SAHR 147 2010.

133 See Second Report of the Commission on Old Age Pensions and National Insurance. (UG 50/1928). Pretoria:
Government Printer: 1928. See also Mclintyre D.l National Health Insurance: Providing vocabulary for public
engagement. Health Economics Unit, University of Cape Town. See also Government Gazette no: 34523 Policy on
NHI.

134 (World Health Organisation (2000). The World Health Report 2000: Health System: improving performance
Geneva. P13 URL http://www.who.int/whr/2000/en/index.html). See also Prof. Mcloud H National Health Insurance
in South Africa, an introduction for journalists. 11 may 2008.
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access to health care services to all South Africans according to their need, irrespective

of race, colour, means or station in life.**®

The current NHI has its origins in the African National Congress health plan in 1994
which included the introduction of a mandatory health insurance system. This key
document is still used extensively to guide the direction of reforms throughout the health
system.l36According to Nevondwe “The Freedom Charter of 1955 and the South African
Constitution of 1996 particularly sections 27 and 28 provided some guidance.”*The NHI re-
emerged again in the 52"Conference of the ANC**® where important resolutions were

taken with regard to health policy which includes the following:

e Education and health should be the two key priorities of the ANC for the next
years;'®

e Reaffirm the implementation of the NHI system by further strengthening the
public health care system and ensuring adequate provision of funding;**°

e To develop a reliable single health information system;***

e Government should be health cover for veterans of the struggle;**?

e Develop a recruitment and Human Resource Development strategy for health
professionals;'*?

e Develop a Memorandum of Understanding with foreign countries on the exodus
of health professionals;***

e The ANC should further consider the matter of making HIV and AIDS notifiable.

In this regard a distinction should be made between the two as these are two

135 Report of the Departmental Committee of Inquiry on the Subject of National Health Insurance (UG 41/1936)
(Collie Committee) Pretoria: Government Printer: 1936.

136 African National Congress (1994). A National Health Plan for South Africa: African National Congress.
URL:http://www.anc.org.za/show.php?doc=ancdocs/policy/health.htm.

37 The National Health Insurance Scheme (NHI): A progressive realisation of the right of access to Health Care
Services, in South Africa, the Thinker, p 40.

138 Resolution 52 of the 52" ANC Conference of the ANC in Polokwane, December 2007.

139Resolution 52.

1“OResolution 53.

1“IResolution 54.

142Resolution 55.

1“3Resolution 56.

144Resolution 58.

34





conditions. In doing this, the ANC should also consider the negative implications
of this recommendations, such as stigma;**°

e Accelerate the roll-out of the comprehensive health care programme, such as
through the provision of ARV at all health facilities. At the same time strengthen
capacity to monitor the side-effects of ARV;*°

e Accelerate programmes for hospital revitilisation including through innovative
solutions that accommodate partnership;**’

e Intensify the efforts to create an environment that promotes positive individual
behaviour in the communities, especially amongst young people;**®

e There will be no need to adopt a special HIV and AIDS grant as this will be
catered for by the comprehensive social security system;**°

e The ANC should explore the possibility of a state-owned pharmaceutical
company that will respond to and intervene in the curbing of medicines prices;*°

e More resources are allocated to programmes on sexual awareness. ANC
branches must be actively involved in these programmes;*>*

e Introduce a policy on African traditional medicines;**?

e Caution should be exercised when deciding on PPPs as a solution for the
delivery of health services;**?

o Diseases such as TB and cancer should be given special attention.***

South Africa commands huge health care resources compared with many middle-
income countries, yet the bulk of these resources are in the private sector and serve a
minority of the population, thereby undermining the country’s ability to produce quality

“>Resolution 59.

1“5Resolution 60.

“"Resolution 61.

1“8Resolution 62.

“SResolution 63.

1*0Resolution 64.

>IResolution 65.

152Resolution 66.

153Resolution 67.

1>“Resolution 68. See an article by Nevondwe L “The National Health Insurance” a progressive realisation of the
right of access to health care services in South Africa, the Thinker, p40-43. See also Nevondwe L, Tshoose Cl,
Monye S “Tackling Social Inequalities: The Legal Reforms in South African Health Care System, unpublished
paper presented at the University of Limpopo, Law Week Conference (2011).
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care and improve health care outcomes. The ANC is determined to end the huge
inequalities that exist in the public and private sectors by making that these sectors
work together.

The ANC has identified the following ten priorities for a major improvement in our health

care system:

e Implement the national health insurance plan

e Improve the quality of health services

e Overhaul management system

e Improved human resource management

e Physical structure reuvitilisation

e Accelerate implementation of the HIV and AIDS and STI plans
e Attaining better health for the population

e Social mobilisation for better health

e Drug policy review

e Research and development

Improving the quality of health care is an integral part of implementing NHI for the
achievement of access to healthcare for all. An independent quality improvement and
accreditation body will be established to set the quality of national standards in both the
public and private sectors. The body will tasked with inspecting and sanctioning health
facilities in line with professionally determined standards of health care, including

staffing ratios, management etc.**®

3.4. Principles of NHI in South Africa

The NHI will be guided by the following principles:**®

155 ANC: report of the African National Congress, on the National General Council (2010) accessed at

http://www.polity.org.za-15 April 2011.
156 See National Health Insurance Policy published in Government Gazette no: 34523 (Accessed 12 August 2011).

36





(a) The reform of health care is an important step towards the realization of these rights
and the key aspects of this is that access to health care must be free at the point of
use and that people will benefit according to their health profile.

(b) Social solidarity-this refers to the creation of financial risk protection of the entire
population that ensures sufficient cross-subsididation between the rich and the poor,
and the health and the sick. Such a system allows for the spreading of health costs
over a person’s lifecycle: paying contribution when one is young and healthy and
drawing on them in the event of iliness later in life.

(c) Effectiveness-this will be achieved through evidence based interventions,
strengthened management systems and better performance of the health care
system that will contribute to positive health outcomes and overall improved
expectancy for the entire population.

(d) Appropriateness-this refers to the adoption of new and innovative health service
delivery model that takes the account of local context and acceptability and tailored
to respond to local needs. The health service delivery model will be based on a
structured referral system rendered via a re-engineered Primary Health Care model.

(e) Equity-this refers to the health system that ensures that those with the greatest
health needs are provided with timely access health care services. It should be free
from any barriers and inequalities in the system should be minimised. Equity in the
health system should lead to expansion of access quality health services by
vulnerable groups and undeserved areas. *’

() Affordability-this means that services will be procured at reasonable costs that
recognise health as not just an ordinary commodity of trade but as a public good.

(g) Efficiency-this will be ensured through creating administrative structures that
minimise or eliminate duplication across the national, provincial and district sphere.
The key will be to ensure that minimal resources are spent on the administrative
structures of the NHI and that value-for-money is achieved in translation of

resources into actual service delivery.

57 See Dr Margaret Chan Address to the United Nations General Assembly on the theme “Advancing Global Health
in the Face of Crisis”, 15 June 2009.
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3.5. Objectives of the NHI

(a) To improve access to quality health services for all South Africans irrespective of
whether they are employed or not.

(b) To pool risks and funds so that equity and social solidarity will be achieved through
the creation of a single fund.

(c) To procure services on behalf of the entire population and efficiently mobilize and
control key financial resources. This will obviate the weak purchasing power that has
been demonstrated to have been a major limitation of some of the medical schemes
resulting in spiraling costs.

(d) To strengthen the under-resourced and strained public sector so as improve health

system performance. **®
3.6. Funding of the NHI

In South Africa, financing of health care is presently through a system of medical
schemes and various hospital cash plans but this benefits only a few. People who are
so covered are mostly employed and fall within the middle to upper income class and
relatively well paid. The low income groups and the unemployed are not covered at all.

The National General Council (NGC) is working with the National Treasury to provide to
explore funding and various sources of revenue. The proposed funding methods
includes a surcharge on taxable income, payroll taxes (for employees and/or
employers) and an increase in value added tax which is earmarked for the NHI.
However, the main sources of revenue for the NHI fund will be allocations from general

taxation.®®

However, the main sources of revenue for the NHI Fund will be allocations from general
taxation. All of these funds will be combined in the NHI Fund, from which all services
covered by the NHI system will be funded.

1581 ;
Ibid.
www.anc.org.za. ANC today, 24-30 September 2010, Vol 10 No: 35, online. (Accessed 27 October 2010).
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The Green Paper estimates indicated that resources requirements under this model
increase from R128 billion in 2012 to 267 billion in 2020 and R376 billion in 2025,
expressed in current financial terms (real terms). The budget for 2010/11 was R101
billion, and increases to R117 billion in 2012/13. A similar amount was spent on medical
schemes contributions, which was R74 billion in 2008, the most recent year from which
audited figures available. The latter was estimated to grow to about R97 billion in 2010,
based on the increased rate set by medical schemes.

This presents a total of over R200 billion spent on health services in South Africa in
2010. The NHI will provide comprehensive quality health care at less than the current
spending by the public and private health sectors. The costing sub-committee’s
preliminary findings suggest that the health sector’s share of the overall government
budget will need to increase from 12% to 14.5%.

3.7. Conclusion

The NHI is a vehicle to provide access to quality health care for every South African
regardless of their employment status. The NHI is good policy and will strike down the
balance between the rich and the poor to have access to quality health care services. It
will be equivalent with section 27 (1) (a) as this section contemplates the right to have
health care services. Moreover, it is possible to interpret section 27 (1) (a) in
accordance with international law, as imposing a “minimum core obligation” on the
state, which would require of budgeting and rationing process to prioritise access to
minimum essential health services, such as primary health care services, immunisation
against major infectious diseases and access to essential drugs as defined by the World
Health Organisation (WHO).*®°

| broadly welcome the intention to improve the quality of flailing health care system. |
commend the government on tabling what we believe is potentially one of the most
significant social policies since the roll out of NHI. In the context of our unacceptable
poverty and inequality, it's imperative that we confront the harsh reality of our unequal

160 See for example, UNCERCR General Comment 3: The nature of state parties’ obligations (art. 2, para.1 of the
Covenant).
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health system. | agree with government that in order for the NHI to succeed the needs
to be a dramatic improvement in the quality of services in public hospitals.

| would go further to suggest that, in circumstances where there is a need to provide
medical treatment; the NHI can be used as a key factor to assist vulnerable people who

! case Madala J remarked in

are in need of medical treatment. In Soobramoney®®
passing on the important role played by the private health care sector in rendering
complex medical treatment beyond resource capacity of the state. The judge viewed the
allegations that the appellant was not informed of his options to access private sector
care as ‘a serious indictment for the private sector’ and concluded that ‘the private
sector is not before us and we cannot condemn it without hearing it. This seemed to
imply that Madala J would not have difficulty in holding private health sector

accountable under section 27 (1) if it were before the Court in appropriate matter.

| recognise the size of the challenge in maximising the available financial and human
resources currently expended on the provision of health care services. This will require
reasonable legislative and other measures designed to ensure the transparency of tariff
structures and the reasonable of prices. It will also require significant improvements in

the quality of public health services.

%11bid fn 18.
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CHAPTER FOUR: COMPARATIVE STUDY BETWEEN SOUTH AFRICAN AND
CANADA

4.1. Introduction

This chapter seeks to examine the operation of health care services in South Africa and
Canada. These two jurisdictions have been selected for comparison and similarities
between them, with respect to the role played by the courts and the judiciary in their
respective democracies. These countries are similar in terms of their social and

economic development, colonial history and unequal distribution of wealth.
4.2 Canadian health systems
4.2.1. Introduction

The right to health care in Canada is not new; in 1994 the Canadian Bar Association
took a bold step by publishing a comprehensive report, which considered various legal
principles relevant to health care reform.’®® The right to health care is not
constitutionally entrenched in the Charter of Rights and Freedoms,'®® but there is a way
in which Canadian citizens’ claims services of health care. The Charter of Rights does
not expressly guarantee the right to health or rights have access to health care services.

4.2.2. Transformation through Section 7 of the Charter of Rights and Freedom

Section 7 of the Charter provides that “everyone has the right to life, liberty and security of the

person and the right not to be deprived thereof except in accordance with the principles of fundamental

justice.”

Colleen F and Michelle Z have noted that “Canadian courts can do much to improve the

transparency of health care decision- making by providing a forum whereby government officials are

obliged to justify their health care decision. The benefit of a Charter challenges is that it can serve both as

162gee for example, Canadian Bar Association Task Force on Health Care: What’s Law to Do with 1t? Health
CareReform in Canada (Ottawa: Canadian Bar Association 1994) and Martha Jackman, “The Regulation of
PrivateHealth Care Under the Canada Health Act and the Canadian Charter” (1995) 6 Const. Forum 54.

163part | of the Constitution Act, 1982, being Schedule B to the Canada Act 1982.
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a forum for deliberation of resource allocation, and as a catalyst for wider public debate upon both the

rationing choice in the particular case and the policies of rationing in general.”164

According to Prof Monahan, he argues “that restrictions on patients’ ability to purchase
necessary medical services privately, when such services are not available in a timely
manner within the public system, violates the guarantee of liberty and security of the
person contained in section 7 of the Charter.'®*Access to health care rights through the
courts is costly and consumes time and produces policy outcome which are undesirable

to the state and the user groups. In Cameron v Nova Scotia (A.G)'®

the plaintiffs, a
childless couple, argued that lack of insurance coverage for ICSI, a form of in vitro
fertilization treatment, discriminated against infertile and thus violated section 15 of the
Charter.’®” The trial court rejected the plaintiff’s claim on the grounds that ICSI was not
“medically required.” A majority of the Nova Scotia Court of Appeal agreed with the
appellants that the exclusion of the treatments from the province’s health insurance plan
had a discriminatory impact on the infertile relative to the fertile, for which “every aspect
of having children” was covered by Medicare.'® However, the Court of Appeal
concluded that, given competing health spending priorities, the decision not to fund ICSI

was a reasonable limit on the appellants’ rights under section 1 of the Charter.*®®

In Flora v Ontario (Health Insurance Plan, General Manager),'"

the plaintiff was
diagnosed with liver cancer and, after consulting several Ontario specialists, was told
that he was not a suitable candidate for liver transplant and that he had six months to
live. The plaintiff subsequently underwent a “living-related” liver transplant at a private

hospital in England. He sought reimbursement of the $450 000 cost of the treatment

164 Colleen M Flood & Michelle Zimmerman, “Judicious Choices: Health Care Resources Decision and the Supreme
Court of Canada” in Jocelyn Downie& Elaine Gibson, eds., Health Law at the Supreme Court of Canada (Toronto:
Irwin Law, 2007) 25 at 54. See also Martha Jackman, “Charter Review as a Health Care Accountability
Mechanismin Canada” Health Law Journal, Volume 18 (2010) p.2.

%5Ron A Skolrood “The Charter of Rights and Health Care Reform” a paper prepared for a CLE Charter
Conference, held in May 30-31, 2002.

166(1999) 177 DLR (4™) 611 (N.S.C.A).

187Section 15 of the Charter guarantees that: “Every individual is equal before and under the law and has the right to
the equal protection and equal benefit of the law without discrimination and, in particular, without discrimination
based on race, national or ethnic origin, colour, religion, sex, age or mental or physical disability.”

%para. 122.

189gection 1 of the Charter provides that “the Charter guarantees the rights and freedoms set out in it subject only to
such reasonable limits prescribed by law as can be demonstrably justified in a free and democratic society.”

1792008 ONCA 538.
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from the Ontario Health Insurance Plan (OHIP), which turned down his request.'”* He
then applied to the provincial Health Services Appeal and Review Board, which
confirmed the treatment did not meet the regulatory requirement that it be “generally
accepted in Ontario as appropriate for a person in the same medical circumstances” as
the plaintiff. The plaintiff appealed the Board’s decision to the Ontario Divisional Court,
which concluded that his section 7 Charter rights'”* had not been infringed since he
remained free to seek the care he wanted outside the province. The Ontario Court of
Appeal upheld the trial court’s conclusion that lack of OHIP funding for all out-of-country
medical treatments did not violate section 7 of the Charter.

In some of the cases, patients are invoking the Charter because they are unable to

access publicly funded health care services. In Cilinger v Quebec (P.G)'"

the plaintiff
sought to launch a class action against Quebec government in relation to delays in
breast cancer patients’ access to radiation treatment. In particular, the applicant alleged
that failure to ensure that patients could obtain radiation treatment within eight weeks of
surgery interfered with their physical and psychological integrity and thereby violated
their section 7 rights. While the Superior Court held that the applicant could proceed
against the 12 publicly funded hospitals providing radiation services in the province, if
found, and the Quebec Court of Appeal agreed, '™ that the class action could not be
brought against the provincial government itself. The Court concluded that the
province’s health budget decisions were political in nature, and were not amenable to

Charter review.

In Jane Doe 1 v Manitoba'”®

the plaintiff challenged the significant delays in access to
abortion services caused by the exclusion of abortions performed outside public
hospitals from Manitoba’s health insurance plan. In response to province’s motion to
dismiss their claim, the Court of Queen’s Bench granted summary judgment in favour of

the plaintiffs on the grounds that the Supreme Court of Canada’'s R v

" paras. 2-6.

2)bid.

173(2004) R.J.Q 2943 (C.A).

174para.17.

1752004 MBQB 285, 189 Man. R (2d) 284 (Jane Doe 1 (Q.B)).
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Morgentaler'”®decision was sufficient precedent for recognizing that the serious harm
caused by delays in access to abortion violated the Charter. As the trial judge
concluded: “there is no reason or logic behind the impugned legislation which prevents
women from having access to therapeutic abortions in a timely way.” Nor, in his opinion,
could the restriction be justified under section 1 of the Charter. On appeal, the Manitoba
Court of Appeal agreed with the province that, in view of the complexity and importance
of the issues raised in the case, the evidence before the trial court on the motion was

insufficient, and a full trial was needed.'’’

4.2.3. Section 15 of the Charter of Rights and Freedoms

This section is the second provision which is relevant to have enforceable rights in the
context of access to health care services. This section is read as follows:

“Every individual is equal before the law and under the law and has the right to the equal protection and
equal benefit of the law without discrimination and, in particular, without discrimination based on race,
national or ethnic origin, colour, religion, sex, age or mental or physical disability.”

This section has not been fully succeeded in compelling the government to provide
access to health care services. It focuses on expanding the scope of insured services.
Claims against this section are too little and only few succeed in claiming health care
services. In the more recent Supreme Court of Canada decision in Eldridge v British

Columbia (Attorney-General)'’®

the court made it clear that in providing medical
services the province must do so in a way which does not discriminate, or in the

language of section 15, does not deny certain persons “equal benefit of the law.”

This case originated from three hearing impaired patients who claimed that failure to
provide interpretation services violated their right to equal benefit of the law under
section 15 of the Canadian Charter of Rights and Freedoms. They contended that the
absence of sign language interpreters impaired their ability to communicate with treating
physicians and other health care providers thereby increasing the risk of misdiagnosis

and ineffective treatment. The plaintiffs argued that they receive a lesser quality of

176(1988) 1 S.C.R 30, 44 D.L.R. (4™) (Morgentaler).
17para.29.
178(1997) 151 D.L.R (4™) 577 (S.C.C).
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medical services than hearing persons which infringed their section 15 equality rights.
Compelling evidence was led at trial by the plaintiffs and by their physicians as to the
difficulties encountered when clear communication between physician and patient was

not possible.

The Eldridge’” decision imposes a positive obligation on governments to provide a
particular service to patients. This case does not open doors for a constitutional
challenge about the scope of “insured medical services.” The Court stressed in its
reasoning, that the inequality was about access to insured health services, and the
plaintiffs were not asking for a specific medical treatment that the government had
decided not to fund, such as expensive fertility treatment. The problem was not the
services offered by the government but the fact that the government provided services
in a manner that hearing persons could readily access, but not deaf people.

With respect of the right to equality, the Supreme Court now assesses claims in

181 the court held that a

accordance with the Eldridge®® decision. In Law v Canada
plaintiff must satisfy the following three steps in order to prove a violation of rights:
firstly, the impugned law or policy must draw a distinction between groups of persons on
the basis of personal characteristics, or fail to draw such a distinction for group already
disadvantaged, in a manner that results in substantively differential treatment between
the groups; secondly, the differential treatment must be on a ground that is analogous to
an enumerated ground (such as sexual orientation); and lastly; the differential treatment
must constitute substantive discrimination, which means that it offends the plaintiffs

essential human dignity.

In Vriend v Alberta®?

the Supreme Court of Canada held that provincial human rights
legislation which excluded sexual orientation from its list of prohibited grounds of
discrimination violated s.15 (1)’'s equality guarantee. To remedy the infringement, the
Supreme Court further held (7-1) that sexual orientation should be “read in” or added, to

the legislation’s list of prohibited forms of discrimination.

SSupra.

805upra.

1811999 S.C.R 111.
1821998 (1) S.C.R 493.
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Though the Court had considered sexual orientation in earlier decision, Vriend
confirmed that s.15 of the Charter prohibited against the gay and lesbian communities.
Whether and when legislation recognising gay marriage would have been enacted in
Canada, absent decision is open to question.'®

In Andrew v Law Society of British Columbia®®*

the Supreme Court of Canada held that
legislation which made citizenship a requirement to practice law in British Columbia
violated s.15 (1) of the Charter and was not saved by s.1 of the Charter. Section 15 of
the Charter was deferred until 1985, and the Supreme Court’s first pronouncement on
the equality guarantee, in Andrews was met with great anticipation. That is the context
of Mr. Justice Mclintyre’s opinion in Andrews, which made fundamental choices about

the scope of s.15 and the relationship between the right and its limits under s.1.

The Supreme Court definitely rejected a formal definition of equality based on same
treatment in favour of a conception which would focus on remedies for discrimination. In
doing so, the Court endorsed an effects-based approach which confirmed s.15’s
concern with redressing histories of group-based disadvantage and exclusion. It is
notable that the Court limited the scope of s.15 to the grounds enumerated by the
guarantee, and to analogous grounds, such as citizenship status.

4.3 South African health care services
4.3.1 Introduction

The right of access to health care services has been recognised in South Africa when
the 1996 Constitution was adopted. The South African government particularly the DOH
came up with the White Paper for Transformation of Health in 1995 which outlined aims
and objectives on the right to health care services. The right to health is constitutionally
entrenched as it is vested in sections 12 (2), 27 (1) (a) and (c), 28 (1) (c) and 35 (2) (e)
of the Constitution. This shows that the Bill of Rights expressly guarantee the right to
health or to have access to health care services.

183 See Phasha T.O “Separation of Powers in South Africa and Canada: a comparative analysis” unpublished mini-
dissertation, University of Limpopo (Turfloop Campus).
18410989 (1) S.C.R 143.
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4.3.2 Transformation through section 27 of the Constitution

This section translates the right to have access to health care services. It is provided to
achieve formal and substantive equality in the health system.'® This section imposes a
positive duty on the state to provide care according to needs rather than ability to pay.

Our courts have substantively violated socio-economic rights in the context of
concerning health care services. In B & Others v Minister of Correctional Services*® the
issue was whether refusal by the Department of Correctional Services to pay for the
costs of anti-retroviral therapy for four applicant prisoners who were HIV positive was a
breach of section 35 (2) (e), which, inter alia, guarantees a person who is incarcerated a
right to ‘adequate medical treatment’ in the form of anti-retroviral therapy. The court held
that the state had a constitutional duty to provide anti-retroviral therapy but only in
respect of the two applicants for whom it had been medically prescribed.*®’

According to Mubangizi C, “the right to health can be protected in two ways: firstly,
through their law-making powers of interpreting legislation, and developing the rules of
common law, and secondly, by adjudicating constitutional and other challenges to state

measures that are intended to advance those rights.”®

The CC has on number of cases dealt on with the enforcement of the right to health

care services. In Soobramoney®

the CC held that the applicant could not succeed in
his claim and found that the denial of the required treatment did not breach the section
27(1) right to have access to health care services, and the section 27(3) rights to
emergency medical treatment. | concur with Mubangizi as he stated that “several
commentators such as Charles Ngwena and Rebecca Cook have argued that from the
standpoint of judicial precedent, Soobramoney did not contribute much to the

understanding of right to health care services, nor did it really ‘lay down any guidelines

185 Substantive equality entails being alive to socio-economic inequalities and other disadvantages that have the
effect of preventing equality of opportunity and equality outcome. In our history, it means acknowledging historical
inequalities and disadvantages which have been generated by apartheid and White supremacy to the disadvantage of
other groups. See Brand D and Heyns C “Socio-economic Rights in South Africa” p131-132.

1861997 (6) BCLR (C).

¥'Para 61.

188 Mubangizi J.C “The Constitutional Protection of Socio-economic Rights in selected African Countries: A
Comparative Evaluation” 2 African Journal of Legal Studies 1 (2006) p19.

"Ibidfn18.

47





that could be followed when interpreting socio-economic rights so as to illuminate and

indigenise jurisprudence on the right to health."**

4.4 Conclusion

South Africa and Canada have similar approaches on adjudication of the right to have
access to health care services. Although the right to health care services is not
constitutionally entrenched in the Canadian Charter of Rights, but this does not mean
that Canadian citizens have no right to health care services. The Judiciary in Canada
will treat each case according to its merit and decide whether the right to health care

191 the Court held that it will make an order

had been denied or not. As stated in Eldridge
in medical services in a manner which does not discriminate and all its citizens will be

equal and benefit directly from the law.

The Canadian health services are vested in provinces, and every citizen shall be
entitled to claim health services in the province which he/she reside. But there is also a

room for an individual who will be seeking medical assistance in another province.

In South Africa health rights are constitutionally entrenched and our Constitution
provides for a number of health rights.'®* These health rights are limited in terms of
section 36'%0f the Constitution. The right to health is specifically mentioned in section
27 of the Constitution, and provides a very good example of rights in South Africa. A
court will be slow to interfere with rational decisions taken in good faith by the political
organs and medical authorities whose responsibilities it is to deal with such matters.

190 See C Ngwena and R Cook, “Rights Concerning Health” in D Brand and C Heyns (eds) Socio-economic Rights
in South Africa (Pretoria University Law Press 2005) 135 and 137.
“bidfn173.
2 Ibidfn25.
193 (1) The rights in the Bill of Rights may be limited only in terms of law of general application to the extent that
the limitation is reasonable and justifiable in an open and democratic society based on human dignity, equality and
freedom, taking into account all relevant factors, including:
(@) the nature of the right;
(b) the importance of the limitation;
(c) the nature and extent of the limitation;
(d) the relation between the limitation and its purpose; and
(e) less restrictive means to achieve the purpose.
(2) Except as provided in subsection (1) or in any other provision of the Constitution, no law may limit any
right entrenched in the Bill of Rights.
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The approach of the Canadian and the South African courts in deciding whether the
rights to health have been violated are similar. These two countries have a two-stage
approach; firstly, a court interprets the right or rights in question and decides whether
the affected action or interest falls within the scope of the right or rights, that is, whether
it is an action or interest protected by the Charter or the Constitution.
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CHAPTER FIVE: CONCLUSIONS AND REOMMENDATIONS
5.1. Conclusion

This is the concluding chapter of this mini-dissertation. The chapter includes the

conclusions and recommendations.

This mini-dissertation is on the right of access to health care services. Chapter one
dealt with the introduction and backgrounds to the study. It discussed that health rights
in South Africa were based on racial segregation. The minority (specifically Whites)
were enjoying the bulk density of health to the disadvantage of the others (specifically
Indians, Africans and Coloureds).

Chapter two deals with the right to health care services which outlawed the impact of
apartheid in the health care services, the health rights policies, goals and objectives, the
significance of the White Paper on Health Rights, International perspective and the
National Legislative Framework on health rights.

It also analyses the barriers to the delivery of adequate health care services, the right of
access to health care services, section 27 of the Constitution, Children’s rights to health
care services, the right of detained people to adequate medical treatment, the right of
access to reproductive health care services, and refugees and undocumented migration
to health care services.

The right to health care has been advanced sufficiently to the protection of health and
the provisions of health care under international and South African legal system.***This
right is more realistic than ‘right to health’ in that itself cannot be guaranteed.'®® The
state can provides nurses, doctors, clinics, hospitals, preventative curative and
rehabilitation Centre’s for the attainment of health care services. Like any other
provision in the Bill of Rights, section 27 confers relative than absolute rights.**® The
right to health care must be provided in such a manner which is free from direct or

%Brand D and Heyns C Socio-economic Rights in South Africa, PULP, 2005, p 107-151.
195gee sections 26 (2) & (3), 27 (2) (3).
YThis right is subject to section 36 of the Constitution-the limitation clause.
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indirect discrimination. Thus, the issues of race, gender, religion or HIV status must not

be relied upon, as that would constitute unfair discrimination under section 9 (3).**’

Since the dawn of Democracy in 1994, a number of initiatives have been implemented
to improve access to health care services. One of the first initiatives was to remove user
fees for children under six and pregnant. The Health Sector remains committed to the
White Paper for the Transformation of the Health System’s (1997) vision, which
accentuated the need to:

e Decentralized management of health services;

e Establish the District Health System to facilitate implementation of Primary Health
Care (PHCO);

e Ensure the availability of good quality essential drugs in health facilities;

e Strengthen diseases prevention and health promotion in areas such as HIV and
AIDS, and maternal, child and women’s health;

e Implement the Integrated Nutrition Programme to focus more on sustainable food
security for the needy; and

e Rationalize health financing through budget reprioritization bears testimony to the
Department’s commitment to Transforming the Health sector.

5.2. Recommendations

South Africa has good policies and Acts of Parliament on health rights. This mini-
dissertation recommends that Government must revisit all policies on health and try to
improve them in order to enforce the right to health. These legislations which had been
passed by parliament were all influenced by white papers, and these legislations are not
improving the lives of the people of South Africa.

| recommend that the National Department of Health to strengthen the health system in
the following areas:

e Management of health facilities and health districts;

Y"This section provides that: “everyone is equal before the law, and has the right to equal protection and benefit of
the law.”
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Quality improvement;

Infrastructure development;

Medical services including equipment;

Human Resource planning, development and management;

Information management and system support;

Amendment of the National Health Act to respond to the proposal made to the
introduction of the NHI;

Establishment of the National Health Insurance Fund.
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