The Constitutional Interpretation of the “Best Interests” of the Child and the Application

by thereof by the Courts

By

MAMMULE PETER CHIDI

A mini dissertation submitted for the degree of Master of Laws (LLM) in

Management and Development Law

At

University of Limpopo

Supervisor: Dr A Spijker


monene.bopape
Sticky Note


TABLE OF CONTENTS

ABSTRACT

DECLARATION BY STUDENT
DEDICATION
ACKNOWLEDGEMENTS
TABLE OF STATUTES

LIST OF ABBREVIATIONS
TABLE OF CASES

CHAPTER ONE: INTRODUCTION
1.1  Background to the study

1.2  Significance of the research
1.3  Aim of the research

1.4 Research methodology

1.5 Chapters outline and limitation of study

CHAPTER TWO: CONSTITUTIONAL FRAMEWORK
2.1  Introduction

2.2 Meaning of a child

2.3 Children’s Constitutional rights

2.4  Protection and autonomy

2.5 Social, cultural and religious practices

2.6 Conclusion

CHAPTER THREE: “BEST INTERESTS” OF THE CHILD

3.1 Defining the “best interests” of the child and “paramount importance”

3.1.1 “Best interests” of the child

3.1.2 “Paramount importance”

Page

Vi
vii

viii

wWw w w Pk

© o o1 O

16
23

24
24
24
26



3.2  The Constitutional interpretation and application thereof by the Courts 28
3.2.1 Background 28
3.2.2 The constitutional interpretation and the application thereof by the Courts 30
3.2.3 Limitation of the “best interests” of the child 39
3.3  “Best interests” of the child before the enactment of the Children’s Act 40
3.4 "Best interests” of the child with specific reference to section 7 and 9 of

the Children’s Act 42

3.5 Relationship between “best interests” of the child principle vis —a- vis

other rights 46
3.6  Conclusion 49
CHAPTER FOUR: PARENTAL RESPONSIBILITIES AND RIGHTS 51
4.1  Parental responsibilities in terms of section 18 of the Children’s Act 51
4.1.1 Background 51
4.1.2 The responsibility and right to care for a child 53
4.1.3 The responsibility and right to maintain contact with a child 56
4.1.4 The responsibility and right to act as the child’s guardian 58
4.1.5 The responsibility to contribute to the child’s maintenance 62
4.2  Acquisition of parental responsibilities and rights of mothers 71
4.3  Acquisition of parental responsibilities and rights of fathers 75

4.4  Termination, extension, suspension and restriction of a person’s parental

responsibilities and rights 78
4.5 Conclusion 79
CHAPTER FIVE: ADOPTION OF CHILDREN 80
5.1 General 80
5.2  Purposes of adoption 81
5.2.1 The Adoptable Child 82

5.2.2 Persons who may adopt child 84



5.2.3 The “best interests” of the child in relation to the adoption of children 85

5.2.4 The required consent 87
5.2.5 Inter-country adoption 88
5.2.6 Conclusion 90
CHAPTER SIX: CHILDREN’S RIGHT TO BE HEARD 92
6.1 General 92
6.1.1 The right to express views 92
6.1.2 Due consideration for the views expressed by the child 94
6.1.3 Capacity to litigate 97
6.2 Legal representation 99
6.3  Conclusion 102
CHAPTER SEVEN: GENERAL CONCLUSIONS 104
BIBLIOGRAPHY 105
Journals 107
Websites 108

Instruments 109



ABSTRACT

The “best interests” of the child means considering the interests of the child before a life
changing decision is made. The decision makers are required to take into consideration
the child’s “best interests” before making a decision concerning the child; hence, the
requirement that the “best interests” of the child are of paramount importance in every
matter concerning the child. It is a principle developed from the common law that is
used to assist the Courts and other institutions in the decision making process in
matters affecting children. Institutions and Courts balance these interests in arriving at
their decisions. The Courts have a wide discretion on what the “best interests” of a child
are and effect should be given to these interests. The Courts have to apply the “best
interests” of the child based on the facts of the particular case and simultaneously
protect the rights of the child as enshrined in the Constitution. There is no “cast in stone”
formula to be followed. Another difficulty is that children’s rights have to be protected in
concurrence with those of his or her parents. So, there should always be a balancing of

interests of the child and the other interested parties including parents.
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CHAPTER ONE: INTRODUCTION

1.1 Background to the study

The “best interests” of the child refers to considering the interests of the child before
decisions affecting his or her life are made.* The decision makers are required to take
into consideration the child’s “best interests” before making a decision that concerns
them. Thus the “best interests” of the child are of primary importance in all matters
concerning the child. The “best interests” is a principle developed from the common law
that is used to assist the Courts and other institutions in the decision making process in
all matters affecting children. Institutions and Courts balance these interests in arriving
at their decisions. In addition to the common law principles, Section 7 of the Children’s
Act? provides a list of factors to be taken into account when applying the “best interests”
of the child standard. However, Section 7 must be measured against Section 28 (2) of
the Constitution® to determine its Constitutional validity. Section 28 (2) on the other hand

cannot be restricted to a fixed list of factors.

1.2  Significance of the research

South Africa has ratified the United Nations Convention on the Rights of the Child
(UNCRC).* Article 3(1) of the UNCRC States that:
“In all actions concerning children, whether undertaken by public or private social welfare
institutions, Courts of law, administrative authorities or legislative bodies, the interests of

the child shall be a primary consideration.”

! Dausab Y ‘The “best interests” of the child’ (2010) 2 Namibia Law Journal.
? Act 38 of 2005.

® The Constitution of the Republic of South Africa Act 108 of 1996.

4 Adopted by the United Nations General Assembly on 20 November 1989 and entered into force on 2

September 1990 in accordance with article 49 (1). South Africa ratified the UNCRC on 16 June 1995.



The genesis of the children’s Constitutional rights in the South African context cannot be
discussed without examining the UNCRC, more specifically article 3 (1). While children’s
rights are set forth in a number of international legal instruments, the UNCRC is the
most authoritative acceptance. The African Charter on the Rights and Welfare of the
Child (ACRWC)® in article 4(1) provides that:

“In all actions concerning the child undertaken by any person or authority, the “best

interests” of the child shall be the primary consideration.”

On the other hand, Section 28 (2) of the Constitution provides that:
“A child’s “best interests” are of paramount importance in all matters concerning the
child”.

Whereas section 6 (2) of the Children’s Act States that:
“All proceedings, actions or decisions in a matter concerning a child must: respect,
protect, promote and fulfil the child’s rights as set out in the Bill of Rights, the “best
interests” of the child standard set out in Section 7 and the rights and principles set out in
this Act, subject to any lawful limitation.”

There are significant differences with respect to meaning, context and the interpretation

of the provisions of the aforementioned instruments and statutes.

This research will discuss the relevant provisions in the UNCRC and ACRWC regarding
the “best interests” of the child in addition to Section 28 (2) of the Constitution and the
Children’s Act.®

®> OAU Doc. CAB/24.9/49 (1990), entered into force on 29 November 1999. It was signed by the Republic
of South Africa on 10 October 1997 and ratified on 7 January 2000.
® Act 38 of 2005.



1.3 Aim of the research

The purpose of the research is to analyse the relevant provisions in the international and
regional instruments, as well as national laws of South Africa pertaining to the “best

interests” of the child.

Therefore, this study has the following aims:

(1) To provide a structured overview (background) of the “best interests”
standards and identify which provisions provide for a higher standard.

(i) To discuss and analyse the relevant national provisions in the South
African national legislation.

(i)  To discuss and analyse a number of Court cases in order to determine
how the principle of the “best interests” of the child is applied by the Courts
and whether the application thereof is consistent with the Constitution.

1.4 Research methodology

The research methodology to be adopted here will be literature study. The researcher
will digest information from different sources; critically evaluate it and present
conclusions in a concise and logical manner. The research is library-based and reliance
is placed on materials such as case law; electronic sources; international and regional

instruments; journals; legislations and textbooks.

1.5 Chapters outline and limitation of study

The study comprises seven chapters which are outlined as follows:
e Chapter One is the introductory chapter setting the background to the study.
e Chapter Two will focus on the analyses of the Constitutional framework with
specific reference to the meaning of the child; children’s Constitutional rights;

protection and autonomy; as well as social, cultural and religious practices.



e Chapter Three will concentrate on the “best interests” of the child and the
application thereof by the Courts.

e Chapter Four will deal with parental responsibilities and rights;

e Chapter Five will discuss the adoption of children;

e Chapter Six will focus on the child’s right to be heard; and

e Chapter Seven will deal with general conclusions.

The study will concentrate on issues that are contentious and always come to Court for
adjudication. The study will not deal with all the issues relating to the children’s rights as
contained in Section 28 (1); the “best interests” of the child is specifically provided for
Section 28 (2). Considerable concentration in this study is the relationship between the
“best interests” of the child and the rights of other family members; more in particular
parents of the child. However, the “best interests” of the child outside family

environment, such as schools and community life is also debated herein.



CHAPTER TWO: CONSTITUTIONAL FRAMEWORK

2.1 Introduction

The child, as a legal subject, has rights that must be respected and protected by all. In
the Constitution, the rights of everyone are entrenched in the Bill of Rights. Children are
also entitled to all Constitutional rights in so far as the context allows them to apply to
children. The special rights of the children are contained in Section 28 (1) of the
Constitution. Section 28 (2) of the Constitution specifically provides that the child’s “best

interests” are of paramount importance in every matter concerning the child.

South Africa has ratified the United Nations Convention on the Rights of the Child
(UNCRC).” Article 3(1) of the UNCRC states that:
“In all actions concerning children, whether undertaken by public or private social welfare
institutions, Courts of law, administrative authorities or legislative bodies, the interests of

the child shall be a primary consideration.”

The African Charter on the Rights and Welfare of the Child (ACRWC)? in article 4(1)
provides that:
“In all actions concerning the child undertaken by any person or authority the “best

interests” of the child shall be the primary consideration.”

When comparing article 3(1) of the UNCRC with article 4(1) of ACRWC, one discovers
that the reach of the “best interests” of the child is limited to decisions concerning the
child.

The Court in S v M (Centre for Child Law as Amicus Curiae) (hereafter referred to S v

M)® held that the word paramount is emphatic and stronger than the phrase ‘primary

" Ibid.
® Ibid.
° 2008 (3) SA 232(CC),249 para 25



consideration’ referred in the international instruments, that is, UNCRC and obviously
the ACRWC. Visser'® states that something is literally of paramount importance when it
has “more importance than anything else” or is of supreme importance. The researcher
concurs with this definition of the word paramount. There is no doubt about the
importance of the “best interests” principle; further that it has been turned into a
Constitutional imperative. However, its exact meaning is not constitutionally defined and
requires judicial interpretation. Thus, this study deals with the Constitutional
interpretation of the “best interests” of the child and the application thereof by the

Courts.

2.2 Meaning of “A Child”

In South Africa, a person is a living human being. The Constitution, in protecting the
right to life,™* does not go beyond the details than stating that everyone has the right to
life. In other jurisdictions such as the United States of America, the right to life begins
from conception. The American Convention on Human Rights,*? in article 4 (1) thereof,
provides that:
“Every person has the right to have his life respected. The right shall be protected by
law and, in general, from the moment of conception. No one shall be arbitrarily deprived

of his/her life.”

The understanding of this article, 4 (1), is that the right to life is protected the moment a
child is conceived. The ACRWC in article 2 defines a child as a human being below the
age of 18 years. In South African law, a child relates to a person under the age of 18
years.™ The Children’s Act in Section 17 states that a child, whether male or female,

1% visser P J ‘Some aspects on the ““best interests™ of a child principle in the context of public schooling’

(2007) THRHR 70, 461.

1 gection 11 of the Constitution.

12 Adopted at the Inter-American Specialized Conference on Human Rights, San Jose, Costa
Rica, on 22 November 1969.

3 Section 28 (3) of the Constitution.



becomes a major upon reaching the age of 18 years. Before the Constitution and the
Children’s Act were introduced, the age of majority in South Africa was 21 years.** This
change in the reduction of the age of majority from 21 years to 18 years, however, did
not take away the rights that children were entitled to before the amendment by Section
17.

In Shange v MEC for Education, Kwazulu-Natal*® it was decided that:
“As indicated, Section 28(2) of the Constitution protects the rights of children. The
Children’s Act must therefore be read in such a manner as to not interfere with any
accrued rights of a child. Accordingly, on a proper interpretation of Section 17 of the
Children's Act read with the relevant provisions of the Prescription Act, a child whose
cause of action arose before the commencement of Section 17 of the Children's Act is
still entitled to the same period of time in which to institute his or her claim for damages

as he or she would have had, had the age of majority not been changed.”

The fact that the South African law gives a definition of a child after birth does not mean
that an unborn child is not afforded legal protection in the country. South Africa has
adopted the Roman-Dutch law rule of nasciturus pro iam nato habetur quotiens de
commodo eius agitur, meaning that the foetus is regarded as having been born at the
time of conception whenever it is to the foetus’ advantage, provided that the child is
subsequently born alive.* In the case of Christian League of Southern Africa v Rall*’
the legal question before Court was whether the life of the foetus was threatened with
termination. That implies that the nasciturus rule does not confer legal personality on the
foetus, and that there is no room for the extension of the nasciturus rule to protect
certain interests of the foetus. In the context of South African common law, it is accepted
that legal personality begins at birth. The South African common law recognised the

following three requirements for the application of the nasciturus fiction.®

Section 1 of the Age of Majority Act 57 of 1972, as repealed.

> 2012 (2) SA 519 (KZD), 527, para 32.

'® Road Accident Fund v Mtati 2005 (6) SA 215 (SCA), 228 para 39.
71981 (2) SA 821 (O).

Chrisholm v East Rand Proprietary Mines Ltd 1909 TH, 297.



1. The application of the nasciturus fiction is subject to the condition that it must
be to the advantage of the unborn child. This requirement will be met if both
the child and third person, for example, a parent are jointly benefited.
However, the benefit should not be solely in favour of the other person.

2. The benefit must accrue to the nasciturus after the date of conception.

3. The nasciturus must be born alive.

In Christian Lawyers Association of SA and Others v Minister of Health and Others*® the

Court stated that:
“There is no express provision affording the foetus (or an embryo) legal personality or
protection. It is improbable that the drafters of the Constitution would not have made
express provision thereof had they intended to enshrine the rights of the unborn child in
the Bill of Rights, in order to cure any uncertainty in the common law and in the light of
case law denying the foetus legal personality. One of the requirements of the protection
afforded by the nasciturus rule is that the foetus must be born alive. There is no provision

in the Constitution to protect the foetus pending the fulfilment of that condition.”

In S v Mshumpa®® an unborn baby, whose mother was in the 38" week of her

pregnancy, was shot through her mother’'s abdomen, resulting in the death of that baby.

The Court rejected the arguments of the prosecution and decided that:
“The present definition of the crime of murder is that it consists in the unlawful and
intentional killing of another person. That has always been understood as requiring that
the person killed had to be born alive. In terms of the present application of the definition
of murder, the killing of an unborn child by a third party thus does not amount to murder.
The Constitution does not expressly confer any fundamental rights, most importantly the
right to life, on an unborn child. As far as | am aware no South African court has ever

held that an unborn child that was not born alive holds any right in its unborn State.”

191998 (4) SA 1113 (T), 1121-1122.
%% 2008 (1) SACR 126 (E), paras 53-55.



2.3 Children’s Constitutional rights

The genesis of the children’s Constitutional rights in the South African context cannot be
discussed without examining the UNCRC, more specifically article 3 (1). While children’s
rights are set forth in a number of international legal instruments, the UNCRC is the
most authoritative acceptance. However, the United States of America, and South
Sudan are not affected by this universal treaty, as these countries are not signatories

thereto.

The UNCRC has highlighted the fundamental human dignity of all children, the urgency
of ensuring their protection, well-being, survival and development, and the concept of
children as bearers of human rights.?* The Committee on the Rights of the Child
identified the following four general principles:
e The “best interests” of the child shall be a primary consideration in all
actions affecting children (Article 3);
e There shall be no discrimination on the grounds of race, colour, sex,
language, religion, political or other opinions, national, ethnic or social
origin, property, disability, birth or other status (Article 2);
e Each child has a fundamental right to life, survival and development to
the maximum extent possible (Article 6); and
e Children should be assured the right to express their views freely and
their views should be given “due weight” in accordance with the child’'s
age and level of maturity (Article 12).

The UNCRC also recognises that children, generally, can play a more active role in
decision making within the family life. Article 12 specifically recognises that children are
individuals in their own right, and should be afforded the opportunity to express their

2L UNHCR Guidelines on Formal Determination of the “best interests” of the Child Provisional Release,

May 2006 http://unhcr.org/refworld/pdfid/46a076922.pdf accessed on 19 October 2012.



own views in matters affecting them. Their views should be given due weight in

accordance with the age and maturity of the child.??

Section 28 (1) of the Constitution lists a number of fundamental rights that every child is

deemed to have, namely; every child has the right:

(a) to a name and nationality from birth;

(b) to family care of parental care, or to appropriately alternative care when
removed from the family environment;

(c) to basic nutrition, shelter, basic health care services and social services;

(d) to be protected from maltreatment, neglect, abuse or degradation;

(e) to be protected from exploitative labour practice;

) not to be required or permitted to perform work or provide services that:

(i) are inappropriate of that child’'s age;
(i)  place at risk the child’s well-being, education, physical or mental health or
spiritual moral or social development;

(9) not to be detained except as a measure of last resort, in which case, in addition to
the rights a child enjoys under Sections 12 and 35, the child may be detained
only for the shortest appropriate period of time, and has the right to be:

(1) kept separate from detained persons over the age of 18 years;
(i)  treated in a manner, and kept in conditions, that takes account of the child’s
age;

(h) to have a legal practitioner assigned to the child by the State, and at State
expense, in civil proceedings affecting the child, if substantial injustices would
otherwise result; and

® not to be used directly in armed conflict, and to be protected in times of armed

conflict.

It is in the “best interests” of the child that a set of rights be endorsed by the State and
acknowledged by the community. The State has a regulatory role as far as the rights of

the child are concerned. While the obligation to ensure that all children are properly

2. M Bekink ‘Child Divorce: A Break from Parental Responsibilities and Rights due to the Traditional

Cultural Practices and Beliefs of Parents’ (2012) PELJ 15 http://dx.doi.org/10.4314/pelj.vI5i/ accessed on
6 19 October 2012.
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cared for is an obligation that the Constitution imposes in the first instance on their
parents, there is an obligation on the State to create the necessary environment for
parents to do so. This was confirmed by the Court in Bannatyne v Bannatyne
(Commission for Gender Equality, as Amicus Curiae)® where it was held that the State
must provide the legal and administrative infrastructure necessary to ensure that

children are accorded the protection as contemplated by Section 28.

The children receive Constitutional protection of rights in two ways. First, like any person
in (terms of the general provisions of the Bill of Rights) as stated in Section 8 of the
Constitution. The Bill of Rights applies to all law, that is, common law, legislation, Court
decisions and customary law.?* Secondly, through the protection afforded by the rights
applicable only to children in Section 28; circumstances that augment to complications
arise from the need to balance the rights and interests of children with the rights and
interests of other family members and the needs of society in general. The inclusion of
the “best interests” standard in the Constitution has stimulated the hope that the parent
or family-centred system of indigenous law would be replaced with child-centred legal
rules. In addition, the Courts would use children’s fundamental Constitutional rights to

improve their legal and social circumstances.?

The application of rights to children arises in a triangular relationship between the child,
his/her parents and the State. The main duties to respect, protect, promote, and fulfil
most of the rights guaranteed in Section 28 rests on the parents or legal guardians of
children. It is only when the parents fail to protect the rights of the child that the duty to
respect, protect, promote and fulfil most of the rights rests on the State.?® For instance,
the right of every child to shelter as stated in Section 28 (1) (c) places a duty in the first

232003 (2) SA 363 (CC), 375-376, para 24.

% van Heerden B et al Boberg's Law of Persons and Family (1999), 11.
*® T L Mosikatsana: ‘Children’s Rights and Family Autonomy in the South African Context: A Comment
on Children’s Rights Under the Final Constitution’ 1998 (3) Michigan J of Race and Law 341, 345, 354,
355 and 399.

% Minster of Health And Others v Treatment Action campaign and Others (No 2) 2002 (5) SA

721 (CC), 750 para 79.
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place on the parents or legal guardians to provide shelter before that duty can be

applied to the State.

Section 28(1) (c), plainly provides that when the parents do not fulfil their common law
and statutory obligations, the State has a duty to step in and support the children.?” The

Court in Government of the Republic of South Africa v Grootboom? held that:

“The State thus incurs the obligation to provide shelter to those children, for example,
who are removed from their families. It follows that Section 28(1) (c) does not create any
primary State obligation to provide shelter on demand to parents and their children if

children are being cared for by their parents or families.”

The Court went further to find that the State must provide the legal and administrative
infrastructure necessary to ensure that children are accorded the protection
contemplated by Section 28. This obligation would normally be fulfilled by passing laws
and creating enforcement mechanisms for the maintenance of children, their protection
from maltreatment, abuse, neglect or degradation, and the prevention of other forms of
abuse of children mentioned in Section 28.%° This is correct as child maintenance is

enforced through State resources such as maintenance Courts.*°

The question arises as to what would become of the children who have parents but are
poverty stricken; how will they enjoy the rights contained in Section 28 (1) (c). The
Court in Minister of Health and Others v Treatment Action Campaign and Others (No

2)3! came to the rescue of such children by finding that:

“The State is obliged to ensure that children are accorded the protection contemplated
by Section 28 that arises when the implementation of the right to parental or family care
is lacking. Here we are concerned with children born in public hospitals and clinics to

mothers who are for the most part indigent and unable to gain access to private medical

2" Currie I and de Waal J The Bill of Rights Handbook (2005), 611.
82001 (1) SA 46 (CC), 82 para 77.

? |bid para 78.

% Maintenance Act 99 of 1998.

%1 2002 (5) SA 721 (CC), 750 para 79.
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treatment which is beyond their means. They and their children are in the main

dependent upon the State to make health care services available to them.”

2.4  Protection and autonomy

Section 9 of the Constitution gives equal protection and non-discrimination. Children fall
within the category of everyone that must receive equal treatment and protection.
Children are therefore entitled to the right to privacy, the right to freedom of religion,
belief and opinion, the freedom of expression and the right to freedom of association. As
a general rule, children’s rights call for special protection for children. However, children
should not receive less protection than adults would in the same circumstances. It
should be noted that children are separate human beings and not extensions of their
parents; hence they are individual right bearers.®* The protection towards children was
shown in the case of Christian Education South Africa v Minister of Education®® where
Court held that:

“The State is further under a Constitutional duty to take steps to help diminish the
amount of public and private violence in society generally and to protect all people and
especially children from maltreatment, abuse or degradation. Courts throughout the
world have shown special solicitude for protecting children from what they have regarded

as the potentially injurious consequences of their parents’ religious practices.

Some of the measures which are included in the Children’s Act are Children’s Courts,
national child protection register, institutions for the reception and care of children and
mechanisms to combat child abduction by family members and trafficking of children.**
Children’s Courts have jurisdiction to adjudicate any matters involving the protection of
children, (that is, their wellbeing, maltreatment, abuse, neglect, degradation or

exploitation, the temporary safe care of children in need of care, in places of safety other

%2 Boezaart T Child Law in South Africa (2009), 276.
%2000 (4) SA 757 (CC), 780 para 40-41.
% Chapters 4, 7,9, 17 and 18 of the Children’s Act.
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than prisons and police cells, pending the placement of children concerned by a Court

order).

The Children’s Act in Section 151 (1) empowers the Children’s Court; if it appears from
testimony before it that a child is in need of care and protection, to order that a social
worker investigate the matter and report back within 90 days. In addition, Section 151
(7) requires the person who has removed a child to give notice of that fact to the child’s
parent, guardian or care-giver and the provincial Department of Social Development.
However, in C And Others v Department of Health And Social Development, Gauteng,
And Others,* the Court declared both Sections 151 (7) and 152 (7) of the Children’s Act
unconstitutional in that the sections fail to provide for a child who has been removed in
terms of those sections and placed in temporary safe care to be brought before the
Children’s Court for a review of the placement or temporary safe care. The Court then
made a finding that the sections are read as though the following appears:

“(d) within 48 hours, place the matter before the Children’s Court having
jurisdiction for a review of the removal and continued placement of the child, give
notice of the date and time of the review to the child’s parent, guardian or care-
giver, and cause the child to be present at the review proceedings where

practicable”

The Court found the aforesaid sections unconstitutional as they provided for the
removal and placement of the child without automatic review. This decision of the
Court is logical and good law as the parent, guardian or care-giver has interest in
the wellbeing of the child; their rights as parents are adversely affected.
Therefore, the removal must be subject to review in terms of the legislation

dealing with administrative reviews.*®

%5 2012 (2) SA 208 (CC), para 85.

% Section 6, of the Promotion of Administrative Justice Act 3 of 2000.
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The issue of children choosing their own lifestyle and religion is complicated, in that a
balance should always be struck between the interests of the children, parents and the
State. The limitation of these rights becomes more difficult to justify as a child grows
older, since the responsibilities of parents and the State towards a child are linked to the
child’s age and stage of development. The interests of children to exercise their
autonomy must, therefore, be seen in the context of the relationship of dependence that

exists between child and parent.

In Christian Lawyers Association v Minister of Health And Others (Reproductive Health
Alliance as Amicus Curiae)®’ it was stated that the final decision of the young women
(below the age of 18 years) to decide whether or not to consult with their parents,
guardians or family members regarding termination of their pregnancies rests with them
(young women). However, the medical practitioner or midwife who performs a
termination must inform the young women of their rights under the Choice on
Termination of Pregnancy.*® It is submitted that the decision of the Court on this matter
is consistent with the Constitution. The Act promoted the interests of the child as it was
flexible and recognised that decisions taken to terminate pregnancy would depend on a
girl’s intellectual, psychological and emotional maturity, rather than her age. It is also
consonant with Section 12 (2) of the Constitution as it provides that:

“Everyone has the right to bodily and psychological integrity, which includes the

right-

(a) to make decisions concerning reproduction;

(b) to security in and control over their body.”

72005 (1) SA 509 (T), 528.
%8 Act 92 of 1996.

15



Section 12 (2) makes no reference to the age of the person who makes the
decision concerning reproduction; consequently, it cannot be said that girls under

the age of 18 years do not have a right to terminate their pregnancies.

In the Western Cape Court® a 16 year-old Millerton schoolgirl, sought to be freed from
her parents to live semi-independently from them. The Court granted her request not to
be sent to a boarding school but to reside with a host family. It was found that she had
the intellectual, psychological and emotional maturity to express an autonomous

opinion on her future.

2.5 Social, cultural and religious practices

In order to do justice to this topic of social, cultural and religious practices properly, it is
crucial that the general principles applicable to the topic be stated. Section 15 (1) of the
Constitution guarantees everyone’s right to freedom of conscience, religion, thought,
belief and opinion. Section 31 of the Constitution also deals with cultural, religious and
linguistic communities and the individual's associational right to practice religion in
association with others, it provides thus:
(1) “Persons belonging to a cultural, religious or linguistic community may not
be denied the right, with other members of that community:
(a) to enjoy their culture, practice, their religion and use their
language; and
(b) to form, join and maintain cultural, religious and linguistic
associations and other organs of civil society.
(2) The right in subsection (1) may not be exercised in a manner inconsistent

with any provision of the Bill of Rights.”

Section 9 (1) guarantees everyone’s equality before and equal protection and benefit of
the law, read with section 9 (3) which proscribe unfair discrimination against anyone on

the grounds of, amongst others, religion, conscience and belief.

% http:/www.legalbrief.co.za/article.php.story=2010061009145843 accessed on 19 October
2012.
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Freedom of religion implies the right to choose a religion, as well as the right to choose
not to adhere to any religion. In S v Lawrence; S v Negal; S v Solberg® Justice
Chaskalson P (as he then was) borrowed the definition of the essence of the concept of
freedom of religion from the Canadian Courts as:
“The essence of the concept of freedom of religion is the right to entertain such religious
beliefs as a person chooses the right to declare religious beliefs openly and without fear
of hindrance or reprisal, and the right to manifest religious belief by worship and practice

or by teaching and dissemination.”

Freedom of religion therefore includes the right to:**
(a) have a belief;
(b) express that belief publicly; and
(c) manifest that belief by worship and practice, teaching and dissemination.

After having accepted that the freedom of religion includes the right not to be forced or
coerced to join or practice certain acts, the question now is whether the children may be
forced to join or practice the religion of their parents. The answer to this question is in
the negative, as children are entitled to the same rights as any other persons in this

country.

In Allsop v McCann,* the case concerned the application by a custodian parent for an
interdict to restrict the participation of the parties’ minor children in certain religious
practices while in the non-custodian parent’s care. The applicant had been baptised in
the Anglican Church; the respondent was and remained a Roman Catholic. The parties
had been married, and the children were baptised in the Roman Catholic Church. The
applicant sought an interdict to prevent the children from attending the Roman Catholic

Church; while they spent weekends with the respondent and to prevent them receiving

01997 (4) SA 1176 (CC), 1208-1209, para 92.
*L Currie I and Johan de Waal The Bill of Rights Handbook, 339.
22001 (2) SA 706 (C), 713G-H, 715D-E.
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any education in the Roman Catholic religion. She alleged that on the weekends during
which the respondent exercised his rights of access he compelled the children to attend
a Roman Catholic Church service and that this not only undermined her religious
instruction of the children, but also caused the younger child, aged seven, considerable

distress.

The Court gave due regard to the “best interests” of the child and held that:
“What is also important, in my view, is that Section 28 of the Constitution
provides that children have the right to parental care (subsection (1) (b)) and that
in terms of Section 28 (2) a child’s “best interests” are of paramount importance
“in every matter concerning the child”. The non-custodian parent has in terms of
the consent paper in this case, and the Constitution, not only a duty to provide
parental care to the child, but the child has a right to receive that parental care.
Neither parent can dictate what religion, if any, the children will eventually adopt,
but each is, in my view, entitled to provide religious instruction. Only when
religious instruction offered or provided by a non-custodian spouse conflicts with
that decided upon by the custodian spouse would a problem arise. Conflicts are
not difficult to envisage, for example, between Jewish and Christian parents, or
Christian and Muslim. The children will, of course, eventually be entitled to follow
whichever religion they wish, and seeing something of the Roman Catholic
Church; as well as the more informal view of religion adopted by their mother will
place them in an eminently good position to decide for themselves. If applicant
could show any harm being caused to the children by their present attendance on
the limited basis which it does occur in the Roman Catholic Church, there might

be more to the case.”

The Court decided the facts on the two way approach:
(a) Firstly, on the approach that the children are bearers of rights themselves;
therefore neither parent can choose a religion for them; and
(b) Secondly, that the “best interests” of the children are of paramount

importance, it will, therefore, be checked as to whether the conduct of the
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respondent in attending church services with them is of any harm to the

children.

In Kotze v Kotze®® the parties entered into a settlement agreement regulating their
divorce action. The Court granted the divorce but refused to sanction a paragraph
contained in the settlement agreement relating to a minor. The paragraph stated that
both parties undertake to educate the minor child in the Apostolic Church and undertake
that he will fully participate in all the religious activities of the Apostolic Church. The

Court rejected the paragraph by reasoning that:

“The paragraph not only imposes reciprocal obligations on the parties, but also imposes

a duty on the minor child to engage fully in the religious activities of a particular

church.”*

The Court continued to hold that:

“l am also not bound by such agreement. In this context it is often stated that it is ‘useful’
(if not essential) to ensure that a child belongs to a church, or adheres to a religion and
partakes in its activities, so that it can, at a more mature age, at that stage exercise its
free choice. There is a fallacy in this argument. If a child is forced, be it by order of the
parents, or by order of Court, to partake fully in stipulated religious activities, it does not

have the right to his/her full development, a right which is implicit in the Constitution.”

The Court concluded that the proper approach is to investigate what would be in the
“best interests” of the child. That a child is subject to parental control, and is also entitled
to an education. This may involve the teaching of religion in whatever form, such as
history of religion and ethics. In fact, to enable one to have a balanced view of life and
its meaning, a wide knowledge of the topic is no doubt desirable. Such teachings must,
however, firstly not deprive the parents of the right and opportunity to monitor the child’s
educational progress from time to time and to make appropriate adaptations. And,

secondly, it must not place the child under obligations which effectively deprive it of

3 2003 (3) SA 628 (T).
* Ibid 629.
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his/her right to choose any religious belief, or the absence thereof, openly, and without

fear and constraints.*®

The researcher is of the view that the problem with the approach of the Court is that it
ignores the communal grouping and the ubuntu concept as understood in South Africa
today. The child cannot grow in isolation and determine for him or her which religion or
belief to follow which directly conflicts with that of the parents. Religion is a very much
sentimental issue and some families fall apart due to differing religious views. Moyo“®
states that the child stands not as an individual, but as family member. She/he serves
the family and vice versa. The individual interests of the child and those of the family are
inseparably interwoven. Since the family is a resource for the child, it is thought in his or
her interests for him or her to support it and to maintain family bonds. This stands in
sharp contrast to international law which emphasises the primacy of the child’s

individual interests.

This view is also supported by the Court in the decision of S v M* where Sachs J held
that:

“Indeed, one of the purposes of Section 28 (1) (b) is to ensure that parents serve as the
most immediate moral exemplars for their offspring. Their responsibility is not just to be
with their children and look after their daily needs. It is certainly not simply to secure
money to buy the accoutrements of the consumer society, such as cell phones and
expensive shoes. It is to show their children how to look problems in the eye. It is to
provide them with guidance on how to deal with setbacks and make difficult decisions.
Children have a need and a right to learn from their primary care-givers that individuals

make moral choices for which they can be held accountable.”

** Ibid 632.

4 Moyo A “Reconceptualising the ‘paramountcy principle’: Beyond the individualistic
construction of the “best interests” of the child” (2012) AHRLJ Vol12 1, 145.

" Ibid 252 para 34.
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The children’s rights to autonomy were accepted in MEC for Education, Kwazulu-Natal,
And Others v Pillay. *® In this case, a 16 year old girl, Sunai, was wearing a nose stud at
school in expression of her Hindu culture and religion, a practice with which she
identified. The Court held that the school was able to reasonably accommodate her by
way of exception to its code of conduct, and should do so. The Court further remarked
that children of the girl's age should increasingly be taking responsibility for their own
actions and beliefs.*® This approach is consonant with Section 10 of the Children‘s Act

which provides that:

“Every child that is of such an age, maturity and stage of development as to be able to
participate in any matter concerning that child has the right to participate in an

appropriate way and views expressed by the child must be given due consideration.”

The problem with social, cultural and religious practices is that the adults and/or parents
assert that they are doing these things for the child’s own good, irrespective of the
child’s “best interests”. In Hay v B and Others,*® the parents of a minor child refused to
consent to a surgeon to administer blood transfusion on the child on account of religious
beliefs. The paediatrician brought an urgent application to Court for an order authorising
her to administer a blood transfusion to an infant, the child of the first and second

respondents. The Court held that:

“It is the upper guardian of all minors and, where it is in the “best interests” of such minor
to receive medical treatment, an order that the minor receive such treatment is
appropriate notwithstanding the refusal by the minor's parents to consent to such

treatment.”

Another example of social, cultural and religious practices involves corporal punishment.
In terms of the common law, South African parents have the right to subject their
children to moderate and reasonable chastisement. This chastisement may take the

form of corporal punishment which must be restrained and reasonable. The Court will

8 2008 (1) SA 474 (CC).
" Ibid para 56.
2003 (3) SA 492 (W), 495.
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take at least the following factors into consideration in deciding whether or not the

punishment is equitable and fair:>*

(a) The nature of the offence;

(b) The condition of the child, physically and mentally;

(c) The motive of the person administering the punishment;

(d) The severity of the punishment, that is, the degree of force applied,;
(e) The object used to administer the punishment;

() The age and sex of the child; and

(9) The build of the child.

In Christian Education SA v Minister of Education,®® the Constitutional Court had to
determine whether the prohibition against corporal punishment violated the rights of
parents who, in line with their religious convictions, had consented to its use. The Court
upheld the prohibition and found that corporal punishment is a violation of the legal
rights of the pupil to human dignity, freedom of security of person and protection from
maltreatment, neglect, abuse or degradation. The Court quoted®® with approval the
statement in S v Williams and Others®>* which indicated that:

“The deliberate infliction of pain with a cane on a tender part of the body as well as the
institutionalised nature of the procedure involved an element of cruelty in the system that
sanctioned it. The activity is planned beforehand; it is deliberate. Whether the person
administering the strokes has a cruel streak or not is beside the point. It could hardly be
claimed, in a physical sense at least, that the act pains him more than his victim. The act
is impersonal, executed by a stranger, in alien surroundings. The juvenile is, indeed,

treated as an object and not as a human being.”

*! pete S ‘To Smack or not to Smack? Should the Law prohibit South African Parents from
Imposing Corporal Punishment on their Children’ (1998) SAJHR 14, 444,

°2 2000 (4) SA 757 (CC).

*% |bid, 783 para 44.

> 1995 (3) SA 632 (CC).
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2.6 Conclusion

The rights of the child in this country are entrenched in the Bill of Rights, which compels
respect and promotion by all. South Africa has also ratified international and regional
instruments, such as the UNCRC and ACRWC, which protects and promotes the rights
and “best interests” of the child. The ratification and signing of international and regional
instruments by the country’s government puts South Africa in line with the outside world
on the issue of children; which is very much applauded. However, the “best interests” of

the child is not new to this country as it was developed from the common law.

It has been shown in this chapter that in essence, the UNCRC and ACRWC compel
institutions to consider the “best interests” of the child; however, the word paramount in
Section 28 (2) is much stronger. Therefore, State institutions, private bodies and
individuals are compelled to give due consideration to the “best interests” of the child

before they can take decisions which affect the child.

The children receive Constitutional protection in terms of the general provisions of
Section 8 as contained in the Bill of Rights and through the specific provisions of Section
28 of the Constitution. Children should therefore receive equal protection like adults
would in the same circumstances. It should be noted that children are separate human
beings and not extensions of their parents; hence they are individual right bearers.
Children enjoy each of the fundamental rights in the Constitution that are granted to

everyone as individual bearers of human rights.*

It has been shown further with reference to cases that children cannot be forced to join
or practice any culture or religion of their parents. They are entitled to the right to
privacy, freedom of expression, freedom of conscience, belief or thought. Thus, they can
choose the lives they want to live on their own; however, the overriding factor is whether

what they choose is in their “best interests”.

** Teddy Bear Clinic for Abused Children v Minister of Justice and Constitutional Development
2013 (12) BCLR 1429 (CC), 1439 para 38.
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CHAPTER THREE: “BEST INTERESTS” OF THE CHILD

3.1 Defining the “best interests” of the child and “paramount

importance”

3.1.1 “Bestinterests” of the child

Generally an “interest” means advantage, benefit or concern. The Court in B v M*°

interpreted the “best interests” by holding that:
“It is appropriate to have regard to the term “best” which introduces a comparative
quality. It includes as definitions, excelling all others in quality”, “most advantageous”
and “most appropriate”. Two distinctions are drawn: first between that which is
considered to be consonant with the child’s welfare and that which is not; secondly,
between those interests which are more advantageous to a child than others which are
less advantageous. It, of course, develops that a combination of factors - some neutral,
some less advantageous and even some seemingly advantageous - may together

approximate or combine to form a child’s “best interests”.

One cannot but agree more with the above finding; it is inclusive in showing advantage
to the child, while also reflecting the balance that is required in the determination of the
“best interests” of the child.

Therefore, the reference to “best interests” in Section 28 (2) should mean that
whenever necessary, all the relevant interests in a given situation must be ascertained
on the available evidence. This must include naturally the interests of the child.>” The
“best interests” principle’s indeterminate nature cause the social workers,
psychologists, lawyers and other experts to arrive at different conclusions about what

is in the “best interests” of the same child.>®

*® 2006 (9) BCLR 1034 (W), 1067 para 142.

" Visser P J* Some aspects on the “best interests” of a child” principle in the context of public

Schooling’ (note 10 above), 461.

*®  Schafer L Child Law in South Africa Domestic and International Perspectives (2011), 155.
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Every child has the right that his or her “best interests” are of paramount importance in
every matter concerning the child. This means considering the child’s “best interests”
before a decision affecting his or her life is taken. This is a principle that has
established itself through all matters and legislation affecting the well-being of the
child. It is a developed common law principle that was used to assist the Courts and
other institutions in the decision making process. The institutions and the Courts
balance interests in arriving at decisions. These interests are sensitive as they often
relate to family status in matters of divorce, maintenance, and care for the child.>® The
“best interests” of the child is a universal standard which had its origins in family law,
but which has now spread to all other areas of the law to be a guiding principle in

decisions to be made about children.®°

The “best interests” of the child is established as the determining factor in decisions
relating to guardianship, access and custody of children in private law and the rule is
entrenched in the Constitution.®® It is entrenched in the Constitution as provided for in
Section 28 (2). In order to determine what is in the “best interests” of the child Section
7 of the Children’s Act provides a list of factors to be taken into account when applying
the “best interests” of the child standard. It must be stressed that the factors listed in
Section 7 are not exhaustive as the determination depends on the circumstances of

each particular case.

In terms article 3 (1) of the UNCRC it is stated that in all actions concerning children,

whether undertaken by public or private social welfare institutions, courts of law,

*  Dausab Y ‘The “best interests” of the child’ (2010) Namibia Law Journal 2.
% Skelton Ann ‘ The development of a fledging child rights jurisprudence in Eastern and
Southern Africa based on international and regional instruments’ (2009), AHRLJ, volume 9,
2, 486.

Clark B ‘Golden Thread? Some Aspects of the Application of the Standard of the Best Interest

of the Child in South African Family Law’ 2000 (11) 1, 3.

61
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administrative authorities or legislative bodies, the “best interests” of the child shall be

a primary consideration. A similar provision is contained in article 4 (1) of the ACRW.

The Constitution in Section 28 (2) provides for the paramountcy of the “best interests”
of the child. The word paramount in Section 28 (2) provides better protection to
children than the UNCRC and ACRWC.

3.1.2 “Paramount importance”

The word “paramount” literally means when something is more important than anything
else or of supreme importance. So, this would mean that the other competing interests
will be disregarded to an extent that they are incompatible with due recognition being
given to the “best interests” of the child.®> The paramount position of a child’s “best
interests” must be measured by application of existing legal principles. This refers to
interpret existing law to allow for the paramount importance of a child‘s “best interests”

to be given effect.®®

In Laerskool Middelburg en ‘n Ander v Departementshoof, Mpumalanga Department

van Onderwys, en ‘n Ander® it was held that;
“In the light of the aforegoing, the Court had to balance the interests of the first applicant
school, and specifically its right to fair administrative action which had undeniably been
violated by the respondents, against the interests of the learners who were dragged into
this unpleasant dispute by the conduct of the respondents. Although the applicants
argued that Section 28 (2) created no fundamental right, but only afforded
priority/precedence to a child in the weighing-up of conflicting interests, Section 28(2)
indeed established that the fundamental right of every child had to take first place in the

balancing of conflicting rights of fighting parties (and thus also the fighting parties’ claim

%2 Visser P J'Some aspects on the “best interests” of a child principle in the context of public

schooling’ THRHR 462.
8 Ibid.
% 2003 (4) SA 160 (T), 178 B-C.
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to fundamental rights and the maintaining of such rights). The applicants’ interests had to

yield to those of the minors.”

However, even though the “best interests” of the child are of paramount importance in
every matter concerning the child, they do not trump other provisions of the Bill of
Rights. In De Reuck v Director of Public Prosecutions, Witwatersrand Local Division®
the Court stated that:

“The approach adopted by this Court is that constitutional rights are mutually
interrelated and interdependent and form a single constitutional value system. And
Section 28 (2) of the Constitution does not ‘trump’ other provisions of the Bill of Rights.
This Court has held that Section 28 (2), like the other rights enshrined in the Bill of
Rights, is subject to limitations that are reasonable and justifiabl