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ABSTRACT

Oversight and accountability of the executive to the legislature are
cardinal to good governance and ultimately democracy and political
development. Conflating legislative and executive functions limits over-
sight, effectiveness of governance arrangements, accountability, and
public participation. The Department of Cooperative Governance and
Traditional Affairs (COGTA) has stressed that governance and democ-
racy at local level is ‘in distress’ because of inadequate accountability
measures and a lack of a clear separation between the legislature and
the executive. To counter the latter and improve governance, the City
of Johannesburg provided for institutional arrangements that separate
executive and legislative functions of Council in 2006. However, after
implementing this governance model, we are not certain if separat-
ing legislative and executive functions of a municipal council improves
governance at municipality level. This research intends to assess if this
inifiative can improve local level governance. Therefore, the focus of
this article is on developing a conceptual framework for such a forma-
tive assessment. The article applies these frameworks to collect, process,
and analyse data as well as interpret the empirical results.

Keywords: Conceptual framework, Theoretical framework, Gover-
nance, Participatory

1. INTRODUCTION

Oversight and accountability of the executive to the legislature are
cardinal fo good governance and ultimately democracy and political
development. Conflating legislative and executive functions limits over-
sight, effectiveness of governance arrangements, accountability, and
public participation. This is unfortunately the situation at local govern-
ment level in South Africa. Visser (2005) has argued that there is a gover-
nance problem at local level in South Africa due to poor accountability
resulting from weak oversight at municipality level. Further, the 2009 as-

sessment of local governance in South Africa undertaken by the Depart-
ment of Cooperative Governance and Traditional Affairs (COGTA) de-
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scribes municipal governance as
being ‘in distress’—a position that
we think has not changed seven
years later. This assessment identi-
fies two root causes of distress—(i.)
non-separation of legislative and
executive functions leading to (ii.)
inadequate oversight, and hence
accountability, measures (Depart-
ment of Cooperative Governance
and Traditional Affairs 2009). Sim-
ilarly, Christmas (2009) points to
an obscure division between ex-
ecutive and legislative roles in
municipalities as the key cause of
distress in municipal governance.
Despite supposedly effective leg-
islative provisions and implement-
ing several interventions, MclLen-
nan (2009) thinks that governance
arrangements in several South Af-
rican municipalities is ineffective
and remains a critical challenge.
Governance challenges includ-
ing a lack of accountability and
responsiveness at municipality lev-
el may imply a flawed design of
local government in South Africa
(Fessha 2008). To improve gov-
ernance, the City of Johannes-
burg provided for a clear separo-
tion of executive and legislative
functions in 2006. However, after
implementing this governance
model, we need to ascertain that
separating legislative and execu-
tive functions does improve gov-
ernance at municipality level.

This ‘theoretical’ article proposes
a conceptual framework for un-
dertaking a formative evaluation
the city of Johannesburg ‘sep-
aration of powers' pilot project.
After broadly interrogating gov-
ernance, we propose democrat-
ic governance as the most rele-
vant option for local government.
Thereafter, we identify public ac-
countability as a key ingredient
of democratic governance. Fur-
ther, we point out oversight, scru-
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finy, and public participation as
key elements to attaining public
accountability and, subsequent-
ly, democrafic governance. We
have also proposed preferred insti-
tutional arrangements and mech-
anisms for fostering public ac-
countability at local government
level. These include separation of
powers principle and, therefore,
oversight as well as scrutiny. It is
these that form the basis of our
proposed conceptual framework
and local governance arrange-
ments. We argue that, depending
on the context, the ‘separation of
powers' principle and, therefore,
oversight and scrutiny can pro-
vide a framework for assessing lo-
cal municipal governance. In do-
ing so, we are confributing to the
debate on efficacy of local gov-
ernance arrangements as well as
sub-national initiatives.

2. THE APPROACH

Badenhorst (2007) has pointed
out that we review literature 1o (i.)
understand the context or setting
and, thereafter, to appreciate
the research problem, opportu-
nity, or question, (ii.) justify the re-
search, (ii.) identify the research
and knowledge gap through re-
viewing past and current research
studies on the subject of inferest,
(iv.) identify, understand, and de-
velop frameworks, theories, mod-
els, and perspectives that we can
use to interpret our research find-
ings, and (v.) develop conceptual
frameworks. Technically, the main
outcome a literature review is a
conceptual framework—defined
implicitly by Kumar (2014) asan ad-
vanced outline of how a research
should proceed after we have in-
terrogated key literature on the re-
search of interest. This implies that
this outline or outcome results from
a detailed understanding of (and
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justifying) the research problem,
identifying the knowledge gap,
and then developing an explan-
atory or theoretical framework for
interpreting the research findings.
Inferring from this, Wotela (2016)
has proposed that including the
main outcome—which is the con-
ceptual framework—a literature
review should have the following
seven key sub-components or ar-
eas of focus:

1. Evaluation setfting or con-
text analysis ... fo under-
stand the evaluation set-
ting or context.

2. Evaluation intervention
analysis ... to understand
and justify the need to
evaluate an intervention.

3. Review of similar past and
current empirical research
studies and evaluations ...
to establish the knowledge

gap.

4. Establish and discussing
the academic field of
study (and its important
components) encompass-
ing the research or evaluo-
fion ... fo give the research
or evaluation an academ-
ic home.

5. ldentifying and discussing
the key evaluation attri-
butes or variables ... fo un-
derstand what information
or data we should be pur-
suing for our research or
evaluation.

6. Develop an explanato-
ry framework ... fo apply
when interpreting our em-
pirical findings.

7. Summiarise Steps 1 to 6 info
a conceptual framework
... to outline how our re-
search or evaluation will
proceed based on discus-
sions and decisions ema-
nating from interrogating
the literature.

In each area of the seven areas
of focus, we apply a thematic
summative content analysis when
synthesising literatures and writing
up. The approach is thematic be-
cause we have devised key ques-
tions against which we interrogate
and synthesise literature theme by
theme. It is summative because
we have derived these themes
before literature review but we
allow and include those that arise
during literature review. Lastly, it is
‘content’ because when review-
ing literature we focus on explicit
and implied subjective interpreta-
tion of the discussions. Hsieh and
Shannan (2006) have provided a
detailed description of summative
content analysis amongst other
types of qualitative content anal-
ysis.

We, therefore, apply this pro-
posed outcomes-based literature
review to develop an explanatory
framework and more importantly
a conceptual framework to pre-
pare for a formative evaluation of
the City of Johannesburg ‘separa-
fion of powers’ pilot project in the
next sections. First, we begin with
an understanding of the context
(the City of Johannesburg metro-
politan) and then the intervention
(the City of Johannesburg metro-
politan ‘separation of powers’ pi-
lot project). Second, to establish
the knowledge gap, we interro-
gate research approaches, de-
signs, procedures and methods
applied as well as findings and
conclusions realised by past and
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current studies on and evaluation
of governance arrangements in
general and specifically separa-
fion of powers. Other than estab-
lishing the knowledge gap we also
use this interrogation to consider
methodological options that we
can employ for our assessment.
Third, we propose and detail a
theoretical orrather an explanato-
ry framework that will facilitate in-
terpretation of empirical research
findings on the workability of the
City of Johannesburg ‘separation
of powers’ pilot project. Worth
mentioning is the linkage between
these explanatory frameworks
and our aftributes of interest that
we will collect research informa-
tion on. Lastly, for now, we derive
a conceptual framework that will
guide the proceeding paper(s)
when collecting, processing, and
analysing data and information
fo assess this intervention with a
view to recommend governance
arrangements that can foster ac-
countability and oversight at local
government level.

3. THE CITY OF JOHANNESBURG
METROPOLITAN MUNICIPALITY: THE
RESEARCH CONTEXT

With about 4.7 million inhabitants,
the City of Johannesburg is classi-
fied as a ‘Category A’ metropol-
itan municipality (Department of
Cooperative Governance and
Traditional Affairs 2009). It deliv-
ers its public services—ranging
from water, waste management,
power supply, and public trans-
portation—through twelve Munic-
ipal Entities (MEs) that are in turn
managed through boards ac-
countable to the City Council. The
City Council has 260 councillors.
Of these 130 are elected Ward
Councillors and the other 130 are
appointed by the political parties
proportional to the elected coun-
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cillors. Thereafter, ten are appoint-
ed to constitute a ten-member
Mayoral Committee. The elected
Executive Mayor chairs the elev-
en-member Mayoral Commit-
tee—which constfitutes the po-
litical executive wing of the City.
On the other hand, the Speaker
of Council is the legislative head
and chairperson of Council. The
Speaker presides over Council
meetings in accordance with
Council’'s Standing Rules. The
Speaker is also responsible for Sec-
tion 79 oversight committees that
assist Council in the executing ifs
oversight duties.

4. GOVERNANCE ARRANGEMENTS
AT LOCAL GOVERNMENT LEVEL IN
SOUTH AFRICA—THE RESEARCH
PROBLEM AND PURPOSE

Other than the judiciary, the South
African  legislative  framework
provides for the legislature, the
executive, and the government
departments in all three spheres
of government. The legislature
(elected members) represents the
public and theirmandate includes
approving policies and laws as
well as monitoring the executive
and the government depart-
ments. At national sphere, the leg-
islature is represented by the na-
fional parliament and the Nationall
Council of Provinces (NCOP). At
provincial sphere, the legislature
is represented by the provincial
parliaoment and at local sphere by
the council of elected and sec-
onded councillors. The executive
(cabinet or executive committee)
co-ordinates the formulation of
policies and laws, oversees imple-
mentation of policies and laws as
well as government departments.
Similarly, at natfional sphere, the
president and cabinet make-up
the executive while at provincial
sphere it is made up of the pre-
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mier and executive council. At lo-
cal government, it comprises the
mayor and mayoral committee.
The mandate of the government
departments (public servants) is
implementing government inter-
ventions (policies and laws) as
directed by the executive. The
national administrative functions
are executed by respective di-
rector generals and the special-
ised departments within national
government. At provincial sphere,
it is heads of departments and
specialised staff while at local
sphere it is the municipal manag-
er, heads of departments, and
specialised staff. Section 133(2)
of the Constitution of South Africa
(1996) provides for national and
provincial governments to sepa-
rate the legislative and executive
functions with the latter account-
able to the former. Therefore, the
legislature oversees the executive.
Further, the constitution provides
for the natfional government to
establish national parliament and
the National Council of Provinces
(NCOP) to perform the legislative
functions which include law-mak-
ing, overseeing and scrutinising
the work of the executive. At pro-
vincial government level, Section
114(2) of the constitution provides
for the provincial legislature that
oversees and scrutinises the pro-
vincial executive authority (Con-
stitution of South Africa, 1996).

While the legislative arrangements
for a democratic, responsive, and
accountable government are
certain and well defined at na-
tional and provincial government,
they are not so at local spheres.
For example, the Constitution of
South Africa (1996) has placed
executive and legislative roles in
a single body of council at local
government sphere. Therefore,
in a municipal council plenary

sitting conflates both legislative
and executive powers. We argue
here that conflating legislative
and executive functions underlies
the oversight and accountability
problems that South African lo-
cal governments are facing. This
sphere of government cannot
provide effective, fransparent,
and accountable local govern-
ments (Constitution of South Afri-
ca, 1996). This results in ineffective
democratic, responsive, and un-
accountable local governments.

In response to unclear separa-
fion of roles between the legisla-
ture and the executive leading
fo inadequate oversight and ac-
countability measures, the City of
Johannesburg reviewed its gov-
ernance arrangements. This was
with a view to improve on internal
processes, oversight, account-
ability, fransparency, and public
participation as well as promot-
ing democratic practices within
the municipality (City of Johan-
nesburg 2005). The Gauteng Pro-
vincial Department of Local Gov-
ernment mandated the City of
Johannesburg Meftropolitan Mu-
nicipality to pilot the separation
of executive roles from legislative
roles of councillors in the munici-
pality. The project, also referred to
as the ‘Separation of Powers’ gov-
ernance model was piloted during
the 2006 to 2011 political term
and, thereafter, implemented in
the 2011 to 2016 political term.
Obviously, over the years the City
of Johannesburg has refined this
model which is similar to the no-
tional and provincial parliament. I
emphasises separating legislative
and executive functions to pro-
mote oversight, accountability,
and public participation through
delegating legislative and exec-
utive functions of Council to the
legislative and executive arms,
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respectively. The model also ac-
centuates the role of non-execu-
tive councillors. However, despite
implementing this governance
model, we are not yet certain
whether separating the legislative
and executive functions of a mu-
nicipal Council improves munici-
pality governance. Therefore, we
wish to assess if this initiative can
improve local level governance.
This article focuses on develop-
ing a theoretical and conceptual
framework for such an assessment
largely because South Africa, the
challenge of local governments
is not the absence of reforms but
rather evaluating the instituted re-
forms.

5. METHODS,DATA, FINDINGS, AND
CONCLUSIONS OF STUDIES ON
AND EVALUATIONS OF GOVER-
NANCE ARRANGEMENTS

There are a number of studies on
and evaluations of governance,
oversight, and public account-
ability arrangements in different
contexts. For example, Leach and
Wingfield (1999) as well as Snape
(2000) point out that scrutiny is a
problematic function forlocal gov-
ernment. The former argue that it
is important that political parties
are protected from undue gov-
ernment restrictions but it is equally
important that elected represen-
tatives enjoy the right to partici-
pate freely and independently in
the business of their political as-
sembly. Legislative scrutiny and
oversight is often best performed
by elected members who bring
in a degree of independence
whilst balancing party sentiments
and community preference. This
independence and structuring of
political activities around political
parties makes oversight, scrutiny,
and public accountability prob-
lematic for local councils. There-
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fore, infernal political dynamics in
councils determines the success
of scrutiny. As a result, as Leach
and Wingfield (1999: 87) point out
“scrutiny ... [can] only work effec-
fively in a cabinet/assembly sys-
tem dominated by one party if ifs
members are prepared to crificise
their colleagues or the executive
openly—something which is ex-
tfremely difficult under present par-
ty discipline in the current system”.
They also raise ared flag that such
an arrangement may not always
succeed. The chairing of scrutiny
committees by the majority par-
ty makes councillors reluctant to
challenge their colleagues mak-
ing oversight and scrutiny ineffec-
five.

Similarly, Snape (2000) has con-
cluded that scrutiny is a problem-
atic function for local government
councillors because they feel it
unsefttles internal political dynam-
ics. An open and accountable
legislative process tests the rights
of elected members to take an
independent stand on matters
of oversight and scrutiny. Howev-
er, as a matter of convenience,
democratic communities struc-
ture their political activities around
organised political parties (Uhr,
2001). Similarly, Snape and others
(2002:42) argue that holding the
executive to account is extremely
difficult because it:

“... directly challenges the power,
influence, and culture of the party
group system. It also directly chal-
lenges often, the most powerful
elements within the decision-mak-
ing system. Although leaders,
cabinet members, and senior of-
ficers declare their support for ro-
bust scrutiny, in reality some will
not complain if the role emphasis
lies with policy development and
review rather than holding the ex-
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ecutive to account”.

Leach and colleagues (2003) as
well as Ashworth and Snape (2004)
have discussed local municipal
council scrutiny committees es-
tablished in 2000 to improve the
effectiveness of local governance
in the United Kingdom. They were
meant to provide a clear cut del-
egation of executive and scrutiny
functions between the executive
and the non-executive council-
lors, respectively. The task of the
former was making and imple-
menting key decisions while the
latter hold the executive to ac-
count. Obviously, the aim of these
reforms was to make the execu-
tive accountable through scru-
finising executive decisions and
actions before they were made,
before they were implemented,
and after they were implement-
ed. Leach and colleagues (2003)
have noted a general reluctance
to apply approved oversight
mechanisms, such as the call-in
mechanism, to improve account-
ability. They argue that scrutiny is
problematic for councils based
on evidence generated in during
the early stages of these scrutiny
committees. In the early stages,
scrutiny committees gave low
priority fo scrutinising executive
decisions and actions of council
employees (Cole 2001; Ashworth
2003). Instead the executive ex-
erted more influence on scrufiny
than the scrutiny committee. Ash-
worth and Snape (2004) also au-
dited these scrutiny committees
from 2000 (when the reforms were
infroduced) to 2005. Their audit
shows that oversight and scrutiny
contributed positively to policy re-
view but failed to hold the exec-
ufive to account effectively. They
conclude that oversight and scru-
tiny failed fo become an effective
part of local governance and was

not yet an effective arrangement
fo ‘check and balance’ the exec-
utive.

The findings by Snape (2000) as
well as Leach and colleagues
(2003) emphasise how the major-
ity party views scrutiny and how
this perception determines the
success or failure of local govern-
ment oversight and scrutiny ar-
rangements. For thisreason, Snape
(2000) has emphasised that be-
fore legislating local municipality
scrutiny practices, this challenge
should be considered. Therefore,
local political and organisational
factors are important ingredients
of effective oversight and scrufi-
ny (Hankla and Downs 2010). This
makes the choice of municipality
governance structures and the au-
thority devolved to its internal or-
gans critical to the success of any
governance initiative. Uhr (2001)
has described Chapter 9 Institu-
tions in South Africa which enforce
oversight and accountability in all
the three spheres of government.
These institutions provide special-
ised government accountability
in addition to that performed by
elected members or dedicated
public agency established by the
assembly to act as an indepen-
dent entity. Chapter 9 institutions
instifute oversight by reviewing
performance against prescribed
standards. Effectiveness of their
oversight and scrutiny depends on
the government institutions abid-
ing fo the established standards
and should be acknowledged by
those being reviewed. There are
various options for structuring locall
municipal institutions and devolv-
ing authority. One option is coun-
cils establishing strong executives
(Blair, 1991). According to Hankla
and Downs (2010), local executive
dominance may lead to a suc-
cessful oversight and other gov-
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ernance arrangements because
it provides for sufficient financial
resources as well as access to in-
formation and expertise to over-
see the executive. The downside
is that it weakens local democra-
cy and eliminates responsive local
government. It is unlikely that local
citizens would prefer a strong ex-
ecutive compared with a council
driven system.

The other option, as Hankla and
Downs (2010) have argued, is influ-
ential legislatures that are critical
for good governance and demo-
cratic oversight. Their role is verify-
ing whether executives carry out
their responsibilities honestly and
effectively and ensuring citizen
participation. To provide for local
municipal authority and enhance
public accountability requires a
parliamentary form of institution
where the elected council makes
up the legislature with powers to
appoint and dis-appoint the local
executive. Such an arrangement
will allow the local council to hold
the local executive to account.
One weakness with this arrange-
ment is that local authorities would
not remove executives without
provincial consent (Hankla and
Downs, 2010). Another function
of legislatures is promoting pub-
lic participation in government
processes with a view to improve
oversight, scrutiny, and public ac-
countability. As Geurtz and Wij-
deven (2010) has argued public
participation in local government
emerged to discourage one-sid-
ed decisions. They encourage
shared power and decision-mak-
ing. There is also a view public
participation in local government
contributes to authoritative re-
source allocation (Heller, 2001).
Further, Orr and McAteer (2004)
have identified three generic
benefits of public participation.
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First, increasing public parficipo-
tion in decision making improves
the quality of services delivered
to communities because the lo-
cal government can proactively
consult with local communities.
Second, other than service deliv-
ery, local government provides a
platform for political activity—that
is, engaging the public better to
capture the poorly organised,
the poorly resourced, and the
dissents. Third, greater levels of
participation ensure the future of
local government because if they
do not consult they risk becoming
irelevant.

Orr and McAteer (2004) have also
argued that absent or ineffective
and disempowering public par-
ficipation strategies weaken lo-
cal government’s oversight, scru-
finy, and public accountability.
Sometimes councils’ perception
of public participation as a sur-
vival strategy, and not as a gen-
uine consulfation tool, disesmpow-
ers public participation. With this
perception, councils configure
public participation to resemble
legitimate consultation when it
is meaningless. The International
Association of Public Participation
(2004) state that meaningful pub-
lic participation involves a process
that informs, consults, involves,
collaborates, and empowers local
communities. When public partic-
ipation is this effective the impact
of the public on governance pro-
cesses is certain.

Piper and Deacon’s (2009) study
has established the functionality
of local government public par-
ficipation in South Africa based on
performance of ward committees
in Msunduzi municipality. The South
African governance system has
provides for ward committees to
facilitate deliberative democratic
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decision making. Therefore, ward
committees should foster public
representation, consultation, and
recommendations on matters af-
fecting communities to or through
the ward councillor to the local
or meftropolitan council, the ex-
ecutive committee, and conse-
qguently to the executive mayor.
In accordance with Section 72 of
the Municipal Structures Act, the
local or metfropolitan council may
also delegate duties and powers
to a ward committee. Piper and
Deacon (2009) conclude that de-
spite ward committees operating
for seven years, they were not ful-
ly functional because committee
members depend on ward coun-
cillors, political parties, and the
municipality. This dependence
syndrome undermines democrat-
ic benefits, therefore, compromis-
ing effectiveness of ward com-
mittees. Further, Smith (2006) and
Christmas (2009) argue that struc-
tures (ward councillors and ward
committees) provided for by the
Municipal Structures Act of 1998
to facilitate public participation in
municipalities are ineffective. This
conftributes to the perception that
municipalities are not responsive
fo the needs of communities.

Michels and De Graaf (2010) have
also assessed the relationship be-
tween citizens and government in
two Netherlands municipalities to
ascertain if public or citizen partic-
ipation can improve the quality of
democracy. The aim of this study
was to establish the role of the
public vis-a-vis government in lo-
cal participatory democracy and
account for the true contribution
of citizens involved in policymak-
ing. They focus on the relations be-
tween citizens and government
from a citizens' perspective. Their
findings show that the role of citi-
zens is limited primarily to provid-

ing information which government
uses to make decisions. They con-
clude that for a local level healthy
democracy to emerge, there is a
need for democratic citizenship—
that is, collective responsibility in
public matters, increased public
engagement, and improved le-
gitimacy of decisions are more
importantly than having a voice in
decision-making. Further, Geurtz
and van de Wijdeven's (2010)
study has described direct partici-
patory democracy experiences of
a medium sized municipality in the
Netherland. In doing so, they have
identified two main reasons a gov-
ernment involves the public in ifs
programmes. First, citizen partici-
pation leads to people-informed
outputs. Second, citizen participa-
tion makes decision-making pro-
cess democratic. Geurtz and van
de Wijdeven (2010) conclude that
strong citizen participation at local
government connects the citizens
to its government. Besides, public
participation tests a system’s abili-
ty to accommodate scrutiny. Leg-
islative scrutiny is enhanced if, and
only if, it can disallow or veto ex-
ecutive regulations if they do not
conform to specific standards or
legal form. In relation to bills and
regulations, polifical assemblies
are tested for their wilingness to
promote greater public parficipa-
tfion in scrutinising the core activi-
ties of government.

Compliance driven public con-
sultafion processes which are
usually void of meaningful pub-
lic participation, oversight, and
accountability in municipalities is
another challenge inhibiting ef-
fective public parficipation. In
South Africa, Mogale (2003) has
suggested that meaningful pub-
lic participation is not always at-
tained because its conceptual-
isation at local government level
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is fuzzy and ideological. This leads
to a mismatch between public
participation  conceptualisation
and operationalisation. This dis-
connection between theory and
practice, degenerates public par-
ficipation into just a strategy that
convinces local audiences that
local government recognises their
development needs. As a result,
positive effects of participation
are minimal and municipalities
are seen as unresponsive and not
accountable to the public. Only a
more collegial approach increas-
es policy legitimacy especially if
the initiative is supported by a rep-
resentative structure.

The foregoing review shows that
oversight, scrutiny, and public
participation are key aspects to
public accountability as well as
advancing democratic gover-
nance. The United Kingdom ex-
perience shows that oversight,
scrutiny, and public participation
need overhauling to improve
public accountability. However,
evidence shows that local gover-
nance reforms have experienced
challenges emanating from inter-
nal political dynamics that limit
oversight, scrutiny, public consul-
tation, and consequently public
accountability. Accountability
agencies and legislatures have a
tendency to conserve their style of
operations to ‘play it by the book’
(Uhr 2001).

6. SITUATING THE ‘SEPARATION OF
POWERS' ARRANGEMENT WITHIN
THE DEMOCRATIC ACCOUNTABILI-
TY AND ITS CRITICAL COMPONENTS

Democratic accountability and
its critical components of over-
sight and scrutiny as well as pub-
lic participation are normally
exercised within the broad frame-
work of ‘separation of powers'.
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Therefore, if we have to derive a
theoretical framework and later
on a conceptual framework, we
need to discuss the over-arching
framework that nests ‘separation
of powers’ within which we inter-
rogate the concepts of oversight,
scrutiny, and public account-
ability, in context. Ashworth and
Snape (2004) describe oversight
as the process of investigating the
‘hows’ of organisational conduct,
particularly where there is a great-
er expectation of official com-
pliance with authorised policy.
Oversight is a critical governance
arrangement in legislative envi-
ronments. The Parliament of South
Africa (2008) states that ifs over-
sight role adheres to the Com-
monwealth description based on
the conventional Westminster per-
spective whose emphasis is on the
role of legislatures in ensuring that
government performs and com-
plies with statutory procedures
and rules. Obviously, oversight
objectives are linked fo the broad
objectives of democracy and
accountability. They are meant
to detect and prevent abuse of
power, arbitrary behaviour, and
unconstitutional conduct by gov-
ernment and its agencies (Snape
and Ashworth, 2004). At the core,
oversight protects rights and liber-
ties of citizens (Parliament of South
Africa, 2008) by holding the exec-
utive to account for their dealings
so that they improve government
effectiveness, relevance, and effi-
ciency. This makes oversight useful
in the implementation of govern-
ment interventions and allows for
fransparency of and public frustin
government operations.

Leach (2003) has argued that all
forms of oversight measure perfor-
mance against certain standards
to test for compliance. Many over-
sight actfivities investigate entities
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where appropriate legal authority
has been stretched or bypassed
particularly in relation to defence
and security operatfions. In such
cases, oversight is unusually con-
fidential or in-camera hearings
held between the overseer—such
as the parliamentary committee
established to monitor the per-
formance—and the supervised.
Oversight can include oversight
visits by a legislated committee to
conduct physical verification of
performance against a standard.

Further, Ashworth and Snape
(2004) describe scrutiny as a gen-
eral investigation of the ‘whys’ in
the political and administrative
conduct where there is notable
discretion by government offi-
cials. Scrutiny allows for reviewing
government performance by po-
litical assembilies (legislatures), by
public agencies established by
the political assembly or govern-
ment, and by non-governmen-
fal bodies including the media.
Leach (2003) has discussed scru-
finy processes especially those
undertaken by legislative assem-
blies such as question sessions and
parliamentary debates between
government and non-govern-
ment officials commonly called
‘the backbench’ as well as those
initiated by opposition parties.
Legislative or parliamentary scru-
tiny refers to accountability tasks
undertaken by members of the
legislature when scrutinising the
government. Examples include a
parliamentary committee inves-
tigating government operations
or when a parliamentary cham-
ber reviews a government bill, or
when a parliamentary delegation
to another country to examine
the impact of an intervention or
its contribution to an internation-
al programme. March and Olsen
(1995) as well as Ashworth and

Snape (2004) have identified two
avenues for effecting public scru-
finy of local government deci-
sion-making and accountability,
thatis, (i.) political and community
bodies and (ii.) specialist oversight
using competent public authori-
fies.

Ashworth and Snape (2003) point
out, comparatively, oversight
seeks justifications on the ‘how
questions’ from administrative of-
ficials implementing approved in-
terventions while scrutiny seeks ex-
planations from policy makers to
the ‘why questions’. Scrutiny points
to public and political review of
government  operations  while
oversight is less public orientated
and focuses on technical reviews
of government. Public authorities
established to ensure that govern-
ment operations conform to ap-
proved standards undertake most
scrutiny responsibilities. However,
compared with scrutiny, oversight
is a more specialised form of en-
hancing accountability. Further,
government oversight activities
focus on a narrower range of op-
erations though they vary across
policy areas. One common form
involves a designated oversight
agency responsible for ‘whole of
government’ compliance with
particular policies. This could be
a commissioner empowered to
act on citizens’ complaints, over-
sight activities confined to one
government agency, or even
span across a limited range of
government operations. In prac-
fice, oversight and scrutiny func-
tions tend to merge and the terms
are frequenily interchanged be-
cause most public accountability
arrangements reflect aspects of
both. As aresult, in the absence of
oversight, scrutiny processes are
applied to provide for account-
ability. However, accountability
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can be ineffective when over-
sight mechanisms are employed
in place of scrutiny. Therefore, one
should distinguish the components
of accountability. Further, as Uhr
(2001) has argued, oversight and
scrutiny are not reserved for leg-
islative assemblies only. Agencies
such as the Auditor-General and
intfernal auditors do undertake
public scrutiny activities.

The Parliament of South Africa
(2008) points out that in South
Africa scrutinising (formal and in-
formal) as well as overseeing the
executive are constitutionally
mandated functions of the leg-
islative organs of state. The latter
entails overseeing the manage-
ment of government departments
by the executive in pursuit of ef-
fective service delivery. Uhr (2001)
points out that legislatures or par-
liaments are key public account-
ability institutions in parliamentary
democracies. Their systems differ
in how they structure the freedom
of the legislature to manage ac-
countability. The most influential
models of accountability among
Commonwealth countries are
based on the ‘Westminster sys-
tem’ of responsible parliamentary
government. One highlighted fea-
ture of this model is the evolution
of accountability arrangements
in parliamentary regimes. Snape
and Taylor (2004) suggest that
‘Westminster system’ has evolved
through three broad phases—that
is, (i.) initially promoting the need
for government accountability
to parliament and the courts; (ii.)
followed by extending it to public
scrutiny; and (iii.) finally extend-
ing the range of oversight mech-
anisms designed to supplement
parliamentary scrutiny.

As argued by Pillora and Mckin-
lay (2011), the basic norms of a

Journal of Public Administration and Development Alternatives Vol. 1

responsible parliamentary gov-
ernment  should reinforce the
principles of representative gov-
ernment. Therefore, legislatures
should link the people and their
government to reinforce the prin-
ciples of democracy. Uhr (1998)
points out that while awaiting uni-
versal suffrage, responsible gov-
ernment systems invested heav-
ily in parliament to foster public
accountability. One important
mechanism to achieve this is pro-
viding parliament the sole respon-
sibility of approving government
budgets, that is, accountability
through financial control. Further,
Uhr (1998) argues that excluding
legal accountability (the judiciary
and the courts); earlier compo-
nents of parliamentary account-
ability focused on financial con-
tfrol, that is, government taxation
and expenditure. Establishment
of an independent state auditor
aftached fto parliamentary pub-
lic accounts committee meant to
foster financial accountability is
an important parliamentary instru-
ment for financial control. These
arrangements placed parliament
at the centre of national gover-
nance making it the institution
responsible for determining who
holds executive power and under
what terms and conditions.

According to Schedler, Diomond,
and Plattner (1998), ‘responsibility’
in classic models of parliamen-
tary government was conferred
on elected members capable of
commanding a stable parliamen-
tary maijority. The responsible gov-
ernment model rests on the norms
of accountability that elevate
the rights of those commanding
the largest parliamentary parties.
Accepting the responsibilities of
executive office, leaders of the
maijority parties were inclined to
emphasise the responsibility side
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of governance and downplay the
accountability side. Legislative
support staff, referred to as scru-
finy officers by Snape and Taylor
(2001), promote public account-
ability in responsible parliamenta-
ry government. They provide for
oversight, scrutiny, and therefore
accountability processes by facil-
itating, publishing, and commu-
nicating findings of public hear-
ings and investigations. Therefore,
such staff should produce accu-
rate and timely public record of
legislative debates and commit-
tee engagements. The work (re-
ports and transcripts) that scrutiny
officers produce should be dem-
ocratic worth, useful as official
franscripts, and provide evidence
of competence of government in
managing public affairs. This pro-
vides the public and their repre-
sentatives as well as the media an
opportunity to view accountabil-
ity records as significant illustra-
tions of how government business
is being conducted. However, as
Snape and Taylor (2001) point out,
research shows it is easier to se-
cure public accountability in polit-
ical theory than in concrete prac-
tice because the process involves
extending parliamentary confrols
over the spheres of responsibili-
ty exercised by the political ex-
ecutive. This has potential to go
against executive convenience.
This is why public accountabili-
ty is consistently reformulated by
refinements in scrutiny and over-
sight. Uhr (1999) has suggested
that “...left to itself, the attractive
banner of ‘parliamentary govern-
ment’ could be raised just as eas-
ily by unaccountable parliamen-
tary oligarchs ... as by friends of
parliamentary democracy™”.

7. A FORMATIVE EVALUATION OF
THE CITY OF JOHANNESBURG ‘SEP-
ARATION OF POWERS’ PILOT PROJ-
ECT, A CONCEPTUAL FRAMEWORK

The governance arrangements in
municipalities conceptual frame-
work is based on the ‘separation
of powers’ principle combined
with oversight and scrutiny mech-
anisms. Specifically, it emphasises
that the context within which a
particular model is implemented
is important as it can influence
the effectiveness of any gover-
nance arrangement. Therefore,
we do not recommend a com-
pletely new conceptual frame-
work but rather how such existing
concepts can be contextualised.
Figure 1 presents a conceptual
framework a formative evaluation
of the city of Johannesburg ‘sep-
aratfion of powers’ pilot project. It
arises from a reflective summary
of the preceding sections in this
article; namely, a research prob-
lem analysis as well as reviewing
past and current studies on and
evaluation of the ‘separation of
powers' concept in the context
of governance. In doing so, we
point out the knowledge gap in-
cluding the lack of understanding
the local dynamics that influence
effectiveness of governance
models. On the basis, of these we
have proposed a more informed
approach and established an ac-
companying plausible theoretical
framework.

The principle of separafion of
powers is an important structural
element to achieve accountabil-
ity oversight and scrufiny in dem-
ocratic governments through the
separation of legislative, execu-
tive and judicial powers into dif-
ferent branches of government. A
basic separation protects the in-
dependence of the judiciary from
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the political executive holding
office as the government of the
day. It also protects the freedom
of the legislature or parliament
from domination by the serving
executive government. Histori-
cally, modern constitutional gov-
ernment first separated out the
judicial power from the combined
weight of the other two powers:
the accountability of government
was strengthened by protecting

judicial office-holders from inter-
ference from the two political
branches. Thus a basic element
of accountability is the protec-
tions enjoyed by the judiciary
through such institutional features
as security of tenure, freedom of
decision-making and the rights of
citizens to approach the courts to
seek review of government deci-
sion-making.

Figure 1: Showing a conceptual framework for a formative evaluation of
the city of Johannesburg ‘separation of powers’ pilot project

| Does Separating executive and Legislative Functions improve governance in municipalities? |

- >

- >

Research problem analysis

- Weak governance practices in municipalities

- Lack of Accountability and Oversight

- Weak public participation processes

- Conflation of executive and legislative functions in
Council

- Many legislative local government interventions

Characteristics of oversight and scrutiny system
- Committees

- Scrutiny officers

- Structures, processes, and systems.

- Resolution tracking; question time

Proposed evaluation approach

- To consider programme theory with the main
components of programme activities or outputs,
intended outcomes or inputs and mechanism to
achieve intended outcomes.

~_~

Explanatory framework

- Practice of separation of powers principle

- Public scrutiny of government decision-making by
political and community bodies and

- (ii) More specialist oversight of government by
competent public authorities (Ashworth and Snape,
2004; March and Olsen, 1995).

- Meaningful public participation processes

Review of past and current attempts

- Recommended oversight and scrutiny models and
their critique

- Oversight a problem function of local government

- Establishment of effective committee systems

- Political influence in the practice of oversight and
scrutiny

- Inadequate powers for oversight bodies

~_~

Knowledge gap established

- No lack of reforms but lack of evaluation

- Case study approach supports the implementation of
a pilot project

- Oversight and scrutiny had contributed positively to
policy review

- Public declarations of support for robust scrutiny, not
backed by actual practice
- Local dynamics influence configuration

implementation and success of governance models

Accountability is further enhanced through a separation of legislative
from executive power, either by forming two distinct branches of gov-
ernment as in the case of presidential systems, or by devising institutional
checks and balances to highlight the distinctive responsibilities of the
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political executive and the legis-
lature. Most parliamentary gover-
nance systems have the political
executive drawn from the party
or parties commanding a maijority
of members of Parliament. With-
out special effort to protect the
independence of the law-making
function, parliamentary systems
can degenerate info the subservi-
ence of the legislature to a dom-
inant political executive which
expects little more of the politi-
cal assembly than that it ‘rubber
stamp’ government initiatives. De-
mocracy should protect the inde-
pendent value of representative
assemblies; making democracy
effective means promofting the
independence of the legislature
as the central forum for commu-
nity deliberation over law and pol-
icy. Accountability is best served
where governance systems are
able fo mobilise public scrufiny
of the executive branch and to
subject government operations to
sustained oversight by parliamen-
Iqry and other specialist authori-
ies.

The approach to accountability
evident in the separation of pow-
ers has sometimes been called
‘horizontal accountability’, that is,
accountability between equally
autonomous if not quite equally
powerful institutions. This is in con-
frast to most forms of account-
ability which illustrate ‘vertical
accountability’, that is account-
ability between unequal institu-
fions where one is acknowledged
as the principal and the other as
the subordinate agent. At times,
both forms of accountability are
combined. This applies in many
parliamentary systems. Separao-
fion of powers is the practice of
dividing the powers of a govern-
ment among different branches
of government (Carney 1993). At

the centre of separatfion of pow-
ers doctrine is a suggestion there
are different kinds of public roles
that ought to be separated from
one another and ought to be
exercised by different institutions
or personnel. According to Vile
(1967) and Carney (1993), in a
pure form of separation of pow-
ers, each of these branches would
be allocated a matching identfifi-
able role that is Executive, Legisla-
five and the Judiciary (Vile, 1967;
Carney, 1993). The legislative
branch is mandated with making
laws, the executive branch with
administering the law and the ju-
dicial branch has a mandate to
fry cases brought to court and to
interpret the law. The separation
intfends to achieve a balance and
fo prevent an overconcentration
of power in the hands of a sin-
gle person or institution (Carney,
1993). Each government branch
is confined to exercising its own
function and not encroaches into
functions of other branches. Ide-
ally, people who make up these
branches would be separate and
distinct.

Development of the doctrine of
separafion of powers is attributed
to ancient and modern writers (Al-
vey, 2005). The writing of ancient
philosophers such as Plato (427
— 347BC), Aristotle (384 — 322BC)
and Polybus (205 — 123BC) influ-

enced modern writers (Alvey,
2005). Their writing formulated
theories of government, politi-

cal theory as well as defining the
key functions of government. The
ancient ‘mixed constitution’ de-
signed to avoid competition be-
tween factions is considered the
ancient version of separation of
powers (Alvey, 2005). The ‘mixed
constitution’ was a mix of and bal-
ance among three forms of con-
stitution, monarchy (rule by one),
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aristocracy (rule by the few) and
democracy (rule by many) (Fitz-
gerald, 1980). Of the modern-day
writers, Carney (1993) and Alvey
(2005), credit Locke (16%90), Bar-
on de Montesquieu, the ‘Spirit of
Laws’ (1748) and Madison (1788)
with the modern idea of separa-
tion of powers. Locke (1960) was
critical of absolute monarchy and
advocated constitutional mon-
archy and limited government.
Montesquieu (1748) improved
the ideas of Locke and is credit-
ed with elaborating the modern
conceptualisation of separation
of powers doctrine. Collectively,
they advocated perceiving sepa-
ration of powers doctrine as purely
a system of checks and balances
(Alvey, 2005).

There are three key reasons for
separating powers. First, drawn
from historical fimes, separation
of powers seeks to protect liberty
and promote good government
through dividing different pow-
ers of government among three
branches of government. Ac-
cording to Carney (1993), Mon-
tesquieu suggested that, to avoid
arbitrariness, and promote liberty,
power of governance should be
divided between three organs of
the state. In promoting good gov-
ernance and protecting liberty,
the doctrine aims to use checks
and balances to reduce abuse
of power (Persson ef, al.1997). The
theory works by creating subtle
conflict of interest between the
three branches of government.

It is assumed that this allows the
bodies to discipline one another
fo the voters’' advantage (Pers-
son, et, all. 1997). By applying a
strict separation of powers, it is
assumed, ‘each branch will be a
check to others and that no sin-
gle group of people will be able
fo have total confrol of machin-
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ery of the state’ (Carney, 1993:2).

The spirit of the doctrine is that if a
single person or body held all three
functions or powers, it would result
in dictatorship and arbitrary rule.
The doctrine suggests that polit-
ical stability and freedom would
be secured if the three arms of
government remained separate.
According to Carney (1993), Mon-
tesquieu argued that if power is
concentrated in a single person’s
hand or a group of people then it
results in a tyrannical form of gov-
ernment. They saw separation of
powers as a way to reduce arbi-
frary power of unchecked rulers.
In its later application the idea
stresses the role of citizenry and
gives citizens the rights to criticize
state action.

Persson and others, (1997) de-
scribe separation of powers as a
basic constitutional principle of
liberal democracy that promotes
accountability. They argue that
separafion of powers improves
accountability of elected officials
and effectiveness of voters. How-
ever they caution that this can
only happen under proper checks
and balances. They noted that
separafion of powers allows for
the design of a system that allows
for conflict of interest between ex-
ecutive and legislature and needs
for executive and legislature to
agree in legislative decision mak-
ing (Persson and others 1997).
Scholars identified three general
ways in which a legislature may
conftrol the executive in a separa-
fion of powers system; oversight,
legislation and budget making.

They suggest for separation of
powers between the legislature
and the executive tools to work,
there must cooperation between
the two branches in policymaking.
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The legislature should have ability
to oversee the executive and ex-
ecutive must be willing to comply
with legislative laws. They give
budget formulation as an exam-
ple of how separating powers can
work and produce accountability
by splitting the decision over bud-
get formulation info two stages
while requiring both policymaking
bodies to agree at each stage.
Closely analysed, one body (ex-
ecutive) has full control over the
size of the budget, while the other
body (legislature) has complete
agenda setting over composition
of the budget. They caution, how-
ever, the mere existence of con-
flict of interest alone is not enough
to improve accountability; how-
ever, it is important that no poli-
cy is imposed unilaterally without
agreement of the two bodies.

Persson and others (1997) highlight
the importance of agenda setting
power in the design of separation
of powers. They argue that import-
ant decisions must be separated
in part and assigned to the differ-
ent bodies, that is, executive and
legislature. Each body will have
full agenda setting power over its
part of the decision. Each body
will prevent the other from abus-
ing its power through creation of
overt and covert conflict of inter-
est. Proper sequence of decision
making can infroduce controls
to deprive the executive and the
legislature of most of the rents
they use to hold power. Second,
separatfion of powers is a basis for
setting up a constitutional system
useful for dividing legislative, exec-
utive and judicial roles in a new or
developing state (Carney 1993).
Montesquieu’s 1748 publication,
the ‘Spirit of Laws’, according
to Carney (1993) influenced the
constitution of the United States
of America and evolving of the

French republic. Third, according
to Barber (2001) the purpose of
the doctrine of separation of pow-
ers is efficient government. He ar-
gues that separation of powers is
a tool to achieve a constitutional
objective, that is, the goal set for
the state by political theory. If the
constitutional objective of a coun-
fry is to be a democratic state,
separation of powers theory can
help a state achieve this objec-
five.

A major critique of the separation
of powers doctrine is the existence
of major differences between
its theory and its practice which
have resulted in a complete sep-
aratfion being possible only in the-
ory and not In practice (Alvey,
2005). These difficulties emerge,
from the three-part classification
of government power and func-
fions. This classification and the
nature of government functions
ensure that it is not always possible
fo impose a strict doctrine of sep-
aratfion of powers (Carney 1993).
According to Lumb (1983; 24) an
absolute separation of powers
would lead to anarchy. The reali-
ties of government have resulted
in separation of powers being ap-
plied to varying degrees as gov-
ernments fry to uphold controls. As
aresult only a partial separation of
powers has been implementable,
complimented by further controls.

Another weakness of the separa-
fion of powers doctrine is assum-
ing that it is possible to define the
separate functions of government
and to decide to whom their per-
formance should be assigned
(Barendt 1995). It is not possible to
clearly place government func-
fions info these three branches
of government because gov-
ernments the world over, enjoy
significant delegated authority.

i W
1 66 S Chikwema & K Wotela



Barendt (1995) argues the failure
to conform to a strict separation
of powers should not take away
from the overall objective of sep-
aration of powers, which is to pro-
mote liberty and to prevent arbi-
frariness or tyranny in government
which may arise from the concen-
fration of power. The allocation
of functions between three, four
or five branches of government is
not the most important, but that it
is a process to achieve that end.
Precise allocation may not be the
most important factor; however,
insensitive allocation may also
produce incompetent inefficient
government. He also cautions
that, while it is possible to define
in general terms the legislative,
executive and judicial functions
of government, what is crucial is
that this distribution is enforceable
by the courts. The absence of the
enforceable distribution presents
challenges for the doctrine.

Barber (2001) emphasises that,
instead of allocating functions o
an arm of government best suit-
ed to execute them, the compe-
tency of institutions to carry out
these functions should be more
important considerations. These
may include composition and
skills available, the knowledge
and experience of actors in the
institution, information gathering
powers of the identified institu-
fion, decision making processes
in the institution, and vulnerability
of the institution to outside factors,
among others. In essence Barber
(2001) presents structural concerns
that should not stop the allocation
of functions but should be consid-
ered when engaging the doctrine
of separation of powers, concerns
that relate to deeper issues of le-
gitimacy as well as the normative
theories of rights and democracy.
Separation of powers, therefore,
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presents opportunities for efficient
exercise of power when various
types of power are allocated sen-
sibly to the right kind of institution.

Reality is that not all government
functions can be neatly slofted
info just one of the categories
identified in the doctrine (Car-
ney 1993). Instead there are sug-
gestions that within a separation
of powers exists a combination
of both a separation and fusion
of powers. For example, in many
countries there is common accep-
tance the judiciary is sacrosanct
and functions and responsibilities
of the judiciary are distinct. How-
ever, there are suggestions, in the
Commonwealth, of partial fusion
between executive—executive
and the legislature (Assembly)—
(Bagehot 1963). The doctrine as-
sumes that it is possible to distinct-
ly separate the personnel that
are involved with the Legislature,
the Executive and the Judiciary.
However, practically this is not al-
ways possible. For example in the
Westminster system, the personnel
of the Executive (Ministers) must
be chosen from members of the
Legislative Assembly, Members
of Parliament (MPs). This presents
an overlap which Carney (1993)
describes as necessary as it pro-
motes responsible government by
making the cabinet responsible
to the Legislative Assembly. While
in many cases the separation be-
tween the Judiciary and the other
two branches is clearer, the pow-
ers of the three branches of gov-
ernment overlap sometimes. An-
other weakness of the separation
of powers doctrine includes that it
is not always contained in a coun-
fry's constitution and therefore
cannot be enforced by law.

The separation of powers principle
is also criticised for being subject
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to external factors such as wheth-
er the system of government is
a presidential or parliamentary
democracy as different constitu-
tions can strengthen or weaken
the components sharing power.
The institutional arrangements im-
plemented in the judiciary, the
legislature and the executive also
have aninfluence on the function-
ality of the separation of powers
doctrine in practice. Sometimes
the form of separation of pow-
ers adopted is subject to political
practice or legal arrangements. In
some instances where separation
of powers is not a legal restriction,
it is complimented with other con-
frols such as committee systems
of parliamentary review and ac-
fion (Carney 1993). As a result of
these implementation challeng-
es and innovations, a complete
and strict doctrine of separation
of powers exists only as a theory.
There are implementation chal-
lenges to the separation of pow-
ers docftrine. While the separation
of powers doctrine emphasises
the interaction among the judi-
ciary, executive and legislafure,
this article is interested in the sep-
aration of powers and the interac-
fion between the legislature and
the executive. The conceptuali-
safion and implementation of the
separatfion of powers has evolved
over fime and one example of this
evolution is the development of
legislatures. Over the past three
decades, legislatures have en-
hanced their capacity to play
a more active role in the policy-
making process which has been
dominated by the executive.
Legislatures have assumed great-
er responsibility in formulating pol-
icy, and more actively oversee
the operations of the executive
branch oversight). This oversight
role has taken many forms.

One way is of legislative standing
committees responsible for con-
tinuous review of the work of the
state agencies. Legislatures also
create special committees or staff
agencies designed specifically to
evaluate agency operation and
performance. In addition, legis-
latures review (and sometimes,
veto) the rules and regulations
developed by executfive agen-
cies to implement law. According
to Persson et al, (1997) the sepa-
ration of powers can have many
rationales such as prompt correc-
fion of mistakes or protection of
minorities; key to this is separation
of powers assist a government to
promote principles of democratic
governance through limited gov-
ernment. The theory of separation
of powers, mechanisms and tools
as outlined above can be used to
assess and evaluate the practical
institutional arrangements in South
African local government in gen-
eral and as practiced in the City
of Johannesburg in particular.
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