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ABSTRACT

When the new government came in to power in 1994 it inherited dys-
functional municipalities. In fact it inherited a country with high levels of
poverty, growing levels of inequality and also social dysfunctionality. As
such in an attempt to redress apartheid legacies, the new government
reformed previous legislation and policies to address issues pertaining to
segregation, inequity, inequality, discrimination, poverty and to establish
new ftransitional local authorities. Therefore new institutions have been
created with new principles, philosophies and support mechanisms to
make the fransformation of local government a success. This is irrespec-
tive of the government coming up with good policies and laws the South
African local government sphere is still rocked by poor service delivery
in the majority of the municipalities including the big metropolitan mu-
nicipalities. Since 2008, South Africa has witnessed many service delivery
protests by communities demanding better services. This article critical-
ly analyses the role of the King Il report on corporate governance in
improving poor service delivery in South African local government and
fo assess if indeed these policies and legislations can improve service
delivery. The findings in this arficle indicates that corporate governance
principles are an effective instrument in improving municipalities in South
Africa and if adhered to by the municipal councils and management
of all municipalities then the challenges that are faced at the local gov-
ernment will be minimised. This article further finds that the only way to
restore public confidence in South Africa is by first fixing the local govern-
ment asitis a test of the country as to whetheritis able to manage its af-
fairs and providing services to the members of the communities (public).

Keywords: Corporate governance, Dysfunctionality, Local authorities,
Support mechanismes.
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1. INTRODUCTION

The South African government
inherited dysfunctional system of
government from the apartheid
government and after the official
end of apartheid in 1994 the intro-
duction of democracy left many
people with lot of expectations for
a better well-being. Most people
who were in serious poverty, par-
ficularly in black homelands, ex-
pected the government to deliver
them out of poverty aggravated
by unequal allocation of resourc-
es by the apartheid government.
According to Green (1957) Jan
van Riebeck landed in South Af-
rica in 1652. Local government
began thirty.... years later, and
its subsequent history was con-
fined almost wholly to the Cape of
Good Hope until the middle of the
nineteenth century.

There was little settled population
elsewhere before the urban cen-
fres of Pietermarizburg, Durban,
Winburg, Bloemfontein, Potchef-
sfroom and Pretoria began fto
grow between 1840 and 1860;
and it was not until the passing of
the Natal Municipal Ordinance,
1854, that the initiative in the de-
velopment of local government
first tended to pass from the Cape
(Green 1957). Since the begin-
nings of the present system of lo-
cal government are thus to be
found in a colony administered
from both the Netherlands and
the United Kingdom, local govern-
ment in South Africa has two his-
toric sources which are; firstly the
Dutch and secondly the other Brit-
ish. The Dutch source was pre Na-

poleonic and exerted its influence
through the landdrost and heem-
raden system of rural government,
and the urban Cape raad der ge-
meente. The British source mainly
influenced the development of
urban municipal government but
it also had the effect of divorcing
judicial from civil administration in
rural government and led to the
infroduction of elected represen-
tatives there long before the En-
glish County councils Act of 1888
(Green 1957).

Van der Walt, Venter, Van der
Walt, Phutiagae, Khalo, Van
Niekerk, Nealer (2007) posits that
the present post-apartheid dem-
ocratically elected South African
government inherited problemat-
ic administrative, economic and
political  structures emanating
from the legacy of decades of
apartheid rule. The legal and ad-
ministrative structures it inherited
were not developed to serve the
broad population of the country,
but rather a small section of it, the
white people. After the abolish-
ment of apartheid in South Africa
the new Constitution of the Re-
public of South Africa, 1996 was
developed which plays a pivotal
role in the development and func-
fion of the municipality.

Atkinson (2002) attests that since
1994, South Africa has experi-
enced a steep learning curve
with regard to institutional design
in general, and local government
in particular. When the transition
to democracy took place, South
Africa inherited a dysfunctional
local government system, based
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on inappropriate  jurisdictions,
structures and programmes (Se-
bei 2013). During the past years,
great progress has been made in
designing municipal systems and
governmental principles infended
to promote sustainable develop-
ment. Non-Compliance and lack
of proper implementation of gov-
ernment policies and legislation
has always conftributed to a large-
scale of failure of governance.
This therefore resulted in poor ser-
vice delivery from the South Afri-
can government to its citizens. It
was observed that the failures of
the majority of municipalities with
regard to service delivery are a
result of lack of competent and
qualified people in the municipal-
ity. It further seems that the gov-
ernment failures from the nation,
provincial and local government
emanates from lack of proper im-
plementations of Cooperate Gov-
ernance Principles as provided for
by the king Il Report.

2. METHODOLOGY

This research is library based and
reliance is on library materials such
as textbooks, reports, legislations,
regulations and arficles, govern-
ment manuals, legislative policies
as well as internet sources. Con-
sequently, a combination of legall
comparative and legal historical
methods, based on jurisprudential
analysis was employed. A legal
comparative method was ap-
plied to find solutions, especially
fo resolve the South African chal-
lenges from the local government
level
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3. THE APPLICATION OF THE COR-
PORATE GOVERNANCE

The King Il Report and the Code
apply to all entities incorporated
in and resident in South Africa and
the national institutions (depart-
ments), regardless of the manner
and form of incorporation or es-
tablishment and whether that es-
tablishment isin the public, private
or non-profit sectors. In contrast,
the King Il Report only applied
to certain categories of business
entferprises, namely listed com-
panies, financial institutions and
sector enterprises, while compa-
nies falling out of these categories
were merely required to consider
the application of the King Il Re-
port insofar as it was applicable.

The USA codified its corporate
governance provisions in the Sar-
banes-Oxley Act of 2002 and
legal sanctions are applied for
non-compliance with this Act (Cas-
sim, Jooste, Shev & Yeast 2012).
In South Africa, compliance with
the King lll Report and the code is
mandatory for the companies list-
ed on the JSE, financial institutions
and sector enterprises, but for all
other entities there is no statutory
obligation to comply with the King
Il Report and the Code. While
corporate governance practices
in South Africa may be voluntary,
note that they are highly recom-
mended and have considerable
persuasive force. Commonwealth
countries and the European Union
states have also not legislated
their corporate governance prac-
fices and have adopted a simi-

lar approach to that adopted in
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South Africa.

4. THE PRINCIPLES OF CORPORATE
GOVERNANCE

The King Il Report is divided into
nine chapters of which each one
of the principles contained in this
Report is set out in the Code to-
gether with the recommended
practices relating to each princi-
ple. Therefore some of the main
principles and practices of the
King lll Report will be discussed
below. The King lll Report provides
guidance on the following aspects
related to corporate governance:
Ethical leadership and corporate
citizenship, Boards and directors,
Audit committees, the gover-
nance of risk, the use of informa-
fion fechnology, compliance with
the laws, codes, rules and stan-
dards, Internal audit, Governing
stakeholder relationships and In-
tegrated reporting and disclosure

4.1 Ethical leadership and corpo-
rate citizenship

The underlying philosophy of the
King Il Report revolves around
leadership, sustainability and cor-
porate citizenship. On the issue
of leadership, the King Il Report
requires the board of directors
fo provide effective leadership
based on an ethical foundation
(Cassim et al 2012). Ethics or integ-
rity is the foundation of and very
reason for corporate governance.
An ethical corporate culture con-
stitutes more than social philan-
thropy or charitable donations
(Nevondwe 2012). The reasoning
behind the ethics of corporate

governance, which requires the
board of directors to ensure that
the government institutions and
department is run ethically, is that,
as this is achieved, the national
government earns the respect
and approval of those affected
by and affecting its operations.

The South African government i.e.
the national, provincial and local
government should conduct ifs
business in an ethical manner. The
board should set the values on the
departments and ensure the for-
mulation thereof in a code of con-
duct. Nevondwe points out that
the board should ensure that the
company’'s ethics are managed
effectively (Nevondwe 2012). This
does not apply only to Compa-
nies but also to all municipalities
in South Africa. According to Nev-
ondwe (2012) the board should
ensure that an ethical corporate
culture is built and sustained in the
company. It determines ethical
standards which are clearly under-
stood by the company and that
the company ensures adherence
in all aspects of it business, adher-
ence to the ethical standards is
measured. The risk management
process incorporates ethical risks
and opportunities; the ethical
performance of external business
partners is aligned around the eth-
ical standards of the company.

4.2 Boards and Directors

The King Ill Report differentiates
between executive and non-ex-
ecutive directors. An execu-
five director is involved with the
day-to-day management of the
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company or government depart-
ments. He or she is in the full-time
salaried employment of the gov-
ernment and is generally under a
contract of service with the gov-
ernment whether national, provin-
cial or local. Whereas a non-exec-
utive director, on the other hand,
is a part-time director. He or she is
not involved in the management
of government institutions and or-
ganisations, but plays an import-
ant role in providing objective
judgment, independent of man-
agement, onissues that are faced
facing. Generally, non-executive
directors conftribute to the devel-
opment of management strate-
gies and monitor the activities of
the executive directors.

In Fisheries Development Corpora-
fion of SA Ltd v Jorgenses and Fish-
eries Development Corporation of
SA Ltd v AWJ Investment (2002),
the court stated that non-exec-
utive directors are not bound
to give confinuous attention to
the affairs of the company. Their
duties are of an intermittent no-
ture, to be performed at period-
ical board meetings and at any
other meetings that may require
their attention. Non-executive di-
rectors are expected fto attend
board and relevant board com-
mitfee meetings and fo acquire
and maintain a broad knowledge
of the economic environment,
industry and business of the com-
pany. The role of non-executive
directors and the independence
that they are believed to bring to
the board of directors has been
a consistent theme of corporate
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governance theories, policies and
programmes (Nevondwe 2012).

Nevondwe (2012) also states that
anindependent non-executive di-
rector is a director who is required
to be independent in character
and judgment. There should be
no relationships or circumstances
that are likely to affect, or could
appear to affect, their indepen-
dence. In this context, ‘indepen-
dence’ means the absence of un-
due influence and bias that could
be affected by the intensity of the
relationship between the director
and the company, rather than any
particular fact such as length of
service or age. Not only should the
director be independent in fact,
but he or she should also appear
to be independent in the percep-
fion of a reasonably informed out-
sider. The board of directors is the
most important governance struc-
ture, as it is ultimately responsible
for the performance and affairs of
the government in South Africa.
Several investigations after recent
corporate collapses and munic-
ipal failures pointed towards a
lack of effective accountability
within the South African spheres of
government. The board of direc-
tors can therefore be seen as the
vocal point of any government
poor service delivery elimination,
and the Code as part of its rec-
ommendations lists the duties and
responsibilities of the board of di-
rectors from a government institu-
fions point of view
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4.3 Audit committee

An independent audit committee
fulfils a vital role in the South Afri-
can government. The audit com-
mittee is a critical component in
ensuring the integrity of integrat-
ed reporting and financial con-
frols, the proper identification and
management of financial risks
and the integrity of the reporting
practices (King Il Report 2009).
The Report points out that at each
AGM, the shareholders of a public
company, state-owned company
or any other company that has
an audit committee must elect an
audit committee. The nomination
committee (where there is one)
should present shareholders with
suitable candidates for election
as audit committee members. The
audit committee should meet to
perform its functions, but it is usu-
ally recommended that the audit
committee meets twice a year.
The committee should also meet
with the internal and external
auditors at least once in a year
without the management being
present. Nevondwe (2012) further
provides that the audit commit-
tee should comprise at least three
members who should be suitably
skilled and experienced indepen-
dent nonexecutive directors. Sec-
fion 94(4) of the Act prescribes fur-
ther requirements to qualify as a
member of the audit committee.
A member of the audit committee
must be director of the company
who satisfies any minimum qual-
ification requirements set out by
the Minister of Trade and Industry
as being necessary to ensure that

the committee comprises persons
with adequate relevant knowl-
edge and experience to equip
the committee to perform its func-
tions. From the above it can be
noted that the audit committee
is currently viewed as one of the
most important governance struc-
ture within the modern South Afri-
ca. Nevondwe (2012) attests that
the Companies Act also regulates
the appointment, role and com-
position for all public companies
and state-owned entities while on
the other hand the King Code fur-
thermore stipulates that the board
should ensure that the company
has an effective and indepen-
dent audit committee

The Report furthermore states that
the audit committee should re-
view arrangements made by the
company/government to enable
employees and outside whis-
tle-blowers (including customers
and suppliers) to report in confi-
dence concerns about possible
improprieties in matters of finan-
cial reporting, or compliance with
laws and regulations, that may
have a direct or indirect effect on
financial reporting.

4.4. The governance of risk

The King lll Report requires that the
board of directors be responsible
for the governance of risk and de-
termine the levels of risk tolerance
that the company is able to bear
in the pursuit of its objectives. Risk
is defined as the taking of risk for
reward. The board of directors
should determine the levels of risk
tolerance at least once a year. It
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should review these limits during
periods of increased uncertain-
ty or any adverse changes in the
business environment (Cassim et
al. 2013). It is recommended that
the board’s responsibility for risk
governance be expressed in the
board charter. In addition, the
board’s responsibility for risk gov-
ernance should manifest in a doc-
umented risk management policy
and plan, which should be widely
distributed throughout the com-
pany and reviewed by the board
at least once a year. The board
should also comment in ifs inte-
grated report on the effectiveness
of the system and process of risk
management (Nevondwe 2012).

4.5 The governance of information
technology (IT)

The governance of IT is dealt with
for the first time in the King Ill Re-
port. As acknowledged by the
King Ill Report, IT has become an
integral part of doing business and
is fundamental to support, sustain
and grow the business. The King Il
Report states that IT governance
is not an isolated discipline, but
an integral part of overall cor-
porate governance (Nevondwe
2012). Information technology
governance can be considered
as a framework that supports the
effective and efficient manage-
ment of IT resources to facilitate
the achievement of a company’s
strategic objectives. The IT gover-
nance framework should include
the relevant structures, processes
and mechanisms to enable IT to
deliver value to the business and
to mitigate [T risks. It should focus
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on the governance of the infor-
mation as well as the governance
of technology (Nevondwe 2012).

Nevondwe (2012) states that the
King lll Report requires the board
of directors to be responsible for IT
governance. The board may ap-
point an IT steering committee or
similar forum to assist with its gov-
ernance of [T. It is recommended
that the Chief Executive Officer
(CEQ) appoints a Chief Informa-
tion Officer (CIO) to be responsible
for the management of IT. There is
an increased risk to organisations
that embrace IT and its directors
should ensure that the reasonable
steps have been taken to govern
IT.

The board should monitor and
evaluate significant IT investment
and expenditure. The board
should specifically focus on value
for money, return on investment
and the protection of intellectual
property and also the assurance
on IT internal conftrols should also
include outsourced services (Nev-
ondwe 2012).

IT should form an integral part of
the company’s risk management:
Management should regularly
demonstrate to the board that
sufficient disaster recovery proce-
dures are in place and that the
board should also ensure that the
company complies with all IT-re-
lated laws and regulations (Nev-
ondwe 2012). Nevondwe (2012)
further provides that it is therefore
held that a risk committee and
audit committee should assist the
board in carrying out its IT respon-
No.1 July 2016 83



sibilities. The risk committee should
ensure that IT risks are adequately
addressed and assurance should
be obtained regarding controls in
place. It is further recommended
that IT should be considered by
the audit committee in relation to
financial reporting and going con-
cern, it should also be considered
how the use of IT could improve
audit coverage and efficiency.

4.6 Compliance with
Laws,Rules,Codes and Standards

The King Il Report requires the
board of directors to ensure that
the company complies with all
applicable and relevant laws
and that it considers adherence
fo non-binding rules, codes and
standards. A compliance culture
should be encouraged through
leadership, establishing the ap-
propriate structures, education
and training, communication
and the measurement of key
performance indicators relevant
to compliance. The board has a
duty to take necessary steps to
ensure the identfification of laws,
rules, codes and standards that
apply to the company. Details
must be disclosed by the board
in its integral report on how it has
discharged its responsibility to es-
tablish an effective compliance
framework and process.

The King lll Report goes as far as to
require the board and each indi-
vidual director to have a working
understanding of the effect of the
applicable laws, rules, codes and
standards on the company and
its business. Directors should suffi-

ciently familiarise themselves with
the general content of applicable
laws, rules, codes and standards to
be able to adequately discharge
their fiduciary duties and their duty
of care, skill and diligence in the
best interest of the company.

4.7 Internal Audit

The Institute of Internal Auditors
defines internal auditing as “an in-
dependent, objective assurance
and consulting activity designed
to add value and improve an or-
ganistaion’s operations. It helps
an organisation accomplish its ob-
jectives by bringing a systematic,
disciplined approach to evaluate
and improve the effectiveness of
risk management, control and
governance processes.” From this
definition we can conclude that
the internal audit department of
a company can play an integral
role as part of an effective corpo-
rate governance system (Thornhill
& Cloete 2013).

The King Il Report requires the
board of directors to ensure that
there is an effective risk-based
internal audit. An internal audit
should evaluate business process-
es, perform an objective assess-
ment of the effectiveness of risk
management and the infernal
control framework, systematical-
ly analyse and evaluate business
processes and associated con-
frols, and provide a source of in-
formation, as appropriate, regard-
ing instances of fraud, corrupftion,
unethical behaviour and irregu-
larities. An internal audit plays an
important role in providing assur-
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ance to the board regarding the
effectiveness of the system of in-
ternal confrols and risk manage-
ment of the company (Cassim et
al. 2013). Internal audit should pro-
vide a written assessment of the
effectiveness of the company’s
system of internal controls and risk
management: the internal audit
should form and integrated part
of the combined assurance mod-
el as the internal provider of assur-
ance. The internal audit should
also focus on operational, com-
pliance and sustainability issues,
and not only on financial matters.
It is also provide that the internal
audit should provide a written as-
sessment of the system on internall
control and risk management to
the board. Furthermore the inter-
nal audit should provide a written
assessment of internal financial
confrols to the audit committee
(Thornhill & Cloete 2013).

4.8 Government Stakeholder Re-
lationships

Nevondwe (2012) posits that the
King lll Report adheres to the ‘tri-
ple context’ or integrated ap-
proach, which acknowledges
that companies should act with
economic, social, and environ-
mental  responsibility.  Directors
should consider economic, social
and environmental factors when
they manage the company.

Thus the Report advocates the
notion that the board of directors
is responsible not merely for the
company’s financial bofttom-line,
but rather for the company’s per-
formance within the triple con-
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fext in which it operates (‘triple
bottom-line’) (Nevondwe 2012).
Nevondwe (2012) is of the view
that Companies in South Africa
are encouraged to adopt the in-
clusive approach to governance
based on which companies are
required to act in the best interest
of all stakeholders. This section of
the code provides guidance re-
garding the governance of stake-
holder relationships.

One implication of the right to
vote being a right of property is
that shareholders may choose not
to exercise theirright to vote at all.
But if shareholders are passive, it
undermines good levels of com-
pliance by management (Nev-
ondwe 2012).

Nevondwe (2012) further state that
to encourage shareholders ac-
fivism, an environment should be
created where shareholders are
not mere speculators, but own-
ers concerned with the well-be-
ing of the company in which they
hold shares, constantly checking
whether the directors are practic-
ing good corporate governance.

4.9 Integrated Reporting and Dis-
closure

Sustainability reporting has been
the subject of the king Il report.
Sustainability reporting can be
defined as reporting on those fi-
nancial and non-financial mat-
ters that influence the company’s
ability to survive and prosper and
sustain its business future. Where fi-
nancial reporting tends to provide
an historic account, sustainability

No.1 July 2016 85



reporting and disclosures provide
a balanced and integrated re-
cord of the economic, social and
environmental performance of
the company. This now generally
referred to as “triple bottom line”
reporting. The economic aspect
of “triple bottom line” involves the
financial aspects relevant to the
business of the company, whilst
the social aspect focuses on the
values of the company, ethics,
and reporting on the company’s
engagement with stakeholders.
The environmental aspects in-
clude reporting on the effect of
the company’s products or ser-
vices on the environment (Marx et
al 2011).

The king Il Report on Corporate
Governance advocates the pub-
lication of an integrated report
dealing with both financial and
non-financial matters in integrat-
ed manner (Nevondwe 2012).

The board of directors should
ensure the integrity of the com-
pany’s infegrated report. An in-
tegrated report means a holistic
and integrated representation of
the company's performance in
terms of both its finances and its
sustainability. The infegrated re-
port should be prepared every
year (Marx et al 2011). Sustainabil-
ity reporting and disclosure should
be integrated with the company’s
financial reporting. The annual fi-
nancial statements should be in-
cluded in the integrated report,
and the board should include a
commentary on the company’s
financial results. This commentary
should include information to en-

able a stakeholder to make an
informed assessment of the com-
pany’s economic value (Marx
et al 2011). The board should en-
sure that positive and negative
impacts of the company’s op-
eratfions, together with plans to
improve the positives and eradi-
cate or ameliorate the negatives
in the financial year ahead are
conveyed in the integrated report
(Nevondwe 2012).

5. CONCLUSION AND RECOM-
MENDATIONS

In conclusion, it is evident that the
Principles of Corporate Gover-
nance is the best way of building
an effective and accountable
nation away from corruption ac-
fivities and maladministration’s
in government institutions, pro-
vincial departments and munic-
ipalities. The purpose of the King
Report 1994 was, and remains, to
promote the highest standards of
corporate governance in South
Africa. This means that even the
municipalities cannot be exempt-
ed from corporate governance as
mentioned. The integrated report
should be prepared every year.
Sustainability reporting and disclo-
sure should be integrated with all
the provincial departments and
municipality’s financial reporting.
The annual financial statements
should be included in the integrat-
ed report, and the board should
include a commentary on the na-
fional, provincial and municipal
financial results to be commented
by the members of the public. It is
therefore provided that this com-
mentary should include informao-
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fion to enable a stakeholder to
make an informed assessment of
the economic value in the coun-
fry. The board should ensure that
positive and negative impacts of
the South African government op-
erations, fogether with plans to im-
prove the positives and eradicate
or ameliorate the negatives in the
financial year ahead are con-
veyed in the integrated report.

This means that for the provincial
governments and municipalities
to perform their duties effective-
ly, government must do away
with hiring the politicians who do
not have skills or excellent edu-
cational background in order to
promote and enforce all the prin-
ciples of corporate governance.
For it is through all this politicians
that are being employed in the
municipalities that we see munici-
palities being hid with irregularities
and protests due to poor service
deliveries. Politicians are not per-
forming their functions in so far as
the municipality is concerned but
they are there to promote and
safe guard the interest of their po-
litical parties.

Looking at the definition of cor-
porate governance we could
conclude that local government
is also covered in the definition, it
is not only about the companies.
Corporate governance is gener-
ally understood to mean the way
in which companies are directed
and conftrolled. Thus, the empha-
sis is on those organs which play
a vital role in corporative deci-
sion-making. It is widely accepted
that corporate governance does
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not affect or apply exclusively to
listed companies, as some writers
insist. In order fo simplify matters,
a distinction needs to be drawn
between corporate governance
applicable to all companies and
corporate governance applica-
ble to ‘affected companies’ as
defined by the King Committee
on Corporate Governance.

Municipalities and provinces need
an effective board of directors as
provided for in the King lll Report
which provides that an executive
director is involved with the day-
to-day management of the com-
pany and he or she is therefore in
the full-time salaried employment
of the company; and is generally
under a contract of service with
the company. A non-executive
director, on the other hand, is a
part-time director, who is not in-
volved in the management of the
company, but plays an important
role in providing objective judg-
ment, independent of manage-
ment, on issues facing the com-
pany. Generally, non-executive
directors confribute to the devel-
opment of management strate-
gies and monitor the activities of
the executive directors.

The Constitution of the Republic of
South Africa recognises the impor-
tance of good governance. Sec-
tion 195 deals with basic values
and principles governing public
administration. Our Constitution
compels government in all of ifs
forms, both through government
departments and organs of state
(including state-owned enter-
prises) to adhere to principles
No.1 July 2016 87



of good governance. Therefore
there is no doubt that corporate
governance is a key element in
improving the South African ser-
vice deliveries to all the members
of the society and eradicating
corruption from its roots, It will also
promoted economic efficiency
and growth as well as enhancing
investor confidence. This will be
achieved only if there is consis-
tency in applying the above men-
fioned principles. These principles
will be the yardstick of pointing
to the right direction as to who
should be held accountable for
all poor service deliveries as it will
ensure that functions are assigned
to rightful spheres of government
and its employees in order to elim-
inate service delivery protest.
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