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ABSTRACT 

This mini-dissertation seeks to evaluate the best interests of the child as a separate 

factor that influences the sentencing of a primary caregiver. When a parent is in conflict 

with the law, the child stands to be affected sentence that the court may impose on 

the caregiver. A custodial sentence has the potential of affecting the child’s right to 

parental care. Therefore, in the event where a custodial sentence is appropriate, 

alternative care of the child by other persons become a possible option. The author 

recommends that after applying the principles articulated in S v M and making use of 

a child impact report; the right of the child to parental care should carry more weight. 

Thus, courts should duly consider the best interest of the child as an independent 

factor when negative effects to the child are associated with the sentence. Where 

appropriate, with either a non-custodial sentence or adequate alternative care (in the 

case of imprisonment).     

Key words: best interests of the child; sentencing phase; sentencing factor; 

primary caregiver; non-custodial sentence; parental care; alternative care. 
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CHAPTER 1 

INTRODUCTION 

1.1 Introduction 

In South Africa, the sentencing principles are based on the S v Zinn decision,1 which 

requires that the courts consider the triad consisting of the crime, offender and the 

interests of society. Previously, the courts considered the child of the caregiver as a 

mere mitigating factor, rather than a separate factor from the Zinn triad. International 

and regional instruments recognise the need for special protection of the rights of 

children. Article 3(1) of the United Nations Convention of the Rights of the Child2 

(hereafter the CRC) states that in all actions concerning children, whether undertaken 

by public or private social welfare institutions, courts of law, administrative authorities 

or legislative bodies, the best interest of the child shall be a primary consideration. 

While article 4(1) of the African Charter of the Rights of Women and Children3 

(hereafter the ACRWC) provides that, the best interests of the child must be ‘the’ 

primary consideration in all action concerning children. 

South Africa as a member state of the CRC and ACRWC has an obligation placed on 

it to ratify both instruments in its constitution paving the way for the rights of children 

at a national level. Before the constitutional dispensation, a judicial officer was not 

required by law to consider the effects of the imposed sentence on the children of the 

offender, even if the offender was a caregiver.4 South Africa’s criminal justice system 

provided protection for the rights of only three categories of persons, namely, 

perpetrators, victims and witnesses. As highlighted above, the minor children of 

perpetrators were not considered as an individual factor in sentencing of the caregiver. 

The sentencing process recognised the interests of children as a mere ‘circumstance 

or mitigating factor’ in favour of the primary caregiver. Punishment used to focus 

mainly on achieving its aims and did not consider the impact a sentence would have 

on the rights of the dependants of the offender.5 In addition to the aims of sentencing, 

                                                           
1 1969 2 SA 537 (A). 
2 The CRC was ratified on 16 June 1995) 
3 The ACRWC was ratified on 7 January 2000). 
4 Mujuzi 2011 3 SACJ 398. 
5 Mujuzi 2011 2 SACJ 164. 
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before S v M, the Zinn6- triad was used as  the main guidelines of sentencing.7 On 

occasion, the after effects of the crime on the victims were considered.8 Since 1996, 

the Constitution of the Republic of South Africa has created a platform in which the 

sentencing court has to consider the effects of punishment on the children of the 

primary caregiver, when it imposes a sentence of imprisonment.9 Section 28(1)(b) 

protects the right of the child to care. It provides that every child be entitled to family, 

parental or alternative care when removed from the family environment. Thus, if a child 

is separated from their caregiver because of imprisonment, the state must ensure that 

alternative care is arranged for the period that the primary caregiver is detained. The 

prescript of the best interests of the child are provided for in section 28(2) provides for 

the primacy of the best interests of the child as they are of paramount importance in 

every matter concerning the child.  

Therefore, it is important that courts consider the interests of children in making the 

decision, regarding the type of sentence to impose on the primary caregiver. Recently, 

the jurisprudential development recognises a fourth category of affected persons, 

namely, children of perpetrators.10 S v M (Centre for Child Law as Amicus Curiae)11 

(hereafter S v M) was the ground breaking case which led to the consideration of 

children in the sentencing process. It breaks away from the traditional approach to 

sentencing. The court in S v M held that sentencing courts should enquire on the 

impact the sentence would have on the right of the children to receive parental care. 

Where possible, the courts must impose a non-custodial sentence to ensure that the 

children are not deprived of the right to care and support of the primary caregiver.12 In 

S v M, M an unmarried mother of three minor children who was the sole custodian and 

caregiver to her children. She was charged and convicted of thirty-eight counts of fraud 

committed (on three different occasions), and was sentenced to four years’ direct 

imprisonment. The matter was taken on appeal and her argument against the 

                                                           
6 See S v Zinn 1969 2 SA 537 (A). 
7 The well-known Zinn triad required that before a sentence could be imposed, the following factors be 
considered; the nature of the crime, the circumstances of the offender and the interest of society should 
always be considered. 
8 Mujuzi 2011 2 SACJ 170. 
9 Ibid. 
10 Carnelley & Epstein 2012 1 SACJ 180. Post-M there has emerged academic literature that 
appreciates the upholding of the rights of children when parents are in conflict with the law, for example, 
Skelton 2008 1 CCR351; Mujuzi 2011 2 SACJ 164; Erasmus 2011 25 SAPL 124. 
11 2008 3 SA 232 (CC) 
12 Mujuzi 2011 2 SACJ 164. 
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sentence was that the direct imprisonment imposed was not in the best interest of the 

children, as they would be separated from her. She argued that the sentence imposed 

infringed the right to of the children to receive parental care and as the sole caregiver. 

The court reasoned in favour of M, that the best interest of a child must be of 

paramount consideration in all proceedings affecting them; therefore, it was in the best 

interests of the children to continue to receive care from their mother. The judgement 

in S v M brought a change by expanding the application of section 28. Since 2008, 

special protection has been provided to children affected by the commission of 

offences by their caregivers. Because children are vulnerable,13 courts are now, when 

sentencing the primary caregiver, required to balance the interests and the right of the 

child to care with any other competing interests.14 Although the right of the child to 

care is not the determinative factor of the sentencing option to be adopted by the court, 

the guidelines articulated in S v M and the constitutional injunction that gives primacy 

status to the best interests of the child makes it mandatory that the right of the child to 

parental, family or alternative care be considered.15 

1.2 Problem statement 

The Zinn-triad is the traditional approach used in sentencing. Pre S v M, the standard 

of the best interest of the child was considered in mitigation of the offender and the 

right to parental care was not given an independent and special focus. Because South 

Africa is a member state to the international and regional instruments, it has an 

obligation to align its domestic child law provisions with the instruments. It 

implemented a special constitutional section for children, enshrined in section 28(1)(b) 

which advocates for the right to parental care when the child is separated from the 

parent and section 28(2) of the Constitution gives consideration to the best interest of 

the child. The incarceration of the primary caregiver has an impact on the child, as it 

curtails the right of the child to parental care. Therefore, when a child is separated 

from their caregiver, it would be in the best interest of the child to continue to receive 

family or in some cases alternative care.   

                                                           
13 Coetzee 2010 3 PELJ 126. 
14 Moyo 2013 29 SAJHR 314.  
15 Idem 329. 
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Although the courts need to impose an appropriate sentence for the offence 

committed, the child, on the other hand, should not be punished for their parent’s 

deeds. Children are now considered as separate individual beings with their own 

personality. A child of a caregiver is no longer seen as a ‘circumstance’ of the offender, 

but an individual whose interests needed to be considered independently.16 The 

question arises as to what the current guidance is in S v M, regarding the right of the 

child to receive parental, family or alternative care. In other words, under what 

circumstances, would it carry enough weight, as a separate sentencing factor, rather 

than just a mitigating factor. In addition, the question is posed as to the effect of S v M 

in cases where the primary caregiver is sentenced. The ultimate question is whether 

the rights of children to receive family, parental or alternative care are allocated 

enough weight to influence a non-custodial sentence.  

1.3 Significance of the study 

The study will provide knowledge and awareness to laypersons and persons in the 

legal fraternity on the developments in law regarding the right of the child to parental, 

family or alternative care when sentencing their caregiver. As highlighted above, the 

court’s focus was mainly on the offender, the victim and witnesses. The court gave 

little or no regard to the rights or interests of the child. Post-constitutional era, section 

28(1) and section 28(2) gives special protection of the rights of the child, because the 

child stands to be affected by the custodial sentence of the caregiver. Therefore, 

sentencing courts are required by law to consider the best interests of children when 

sentencing the primary care giver, by taking reasonable steps to minimise the adverse 

impact the children may endure due to loss of parental care.   

1.4 Research objective and aims 

The objective of this study is to evaluate the development, as well as implementation, 

of the approach towards the best interests of the child, as a separate factor, when 

sentencing a primary caregiver with children. The recognition of children as indirect 

actors during the sentencing phase are thus examined.  

The aims of the research are as follows: 

                                                           
16 This is a submission made by the amicus in S v M para [30]. See Skelton 2008 1 CCR 355. 
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 To evaluate the international and constitutional frameworks that concern the 

right of the child to care, whose primary caregiver is in conflict with the law. 

 To analyse S v M as a guideline to how courts can go about establishing the 

best interests of the child (the right to parental care) as a separate factor, as 

opposed to a mere mitigating factor in sentencing primary caregivers. 

 To examine how South African courts have applied the right of the child to 

care in the sentencing phase since S v M. 

 To trace the full development and influence brought to the law by the 

decision of S v M as seen in post-M case law and academic literature. 

 To determine shortcomings regarding the realisation of the considerations 

of the best interests of the child and to formulate recommendations made in 

this regard. 

1.5 Literature review 

1.5.1. Sentencing in the South African context 

The sentencing phase is the most difficult and complicated phase. There are four key 

stages involved. Firstly, the state is given an opportunity to prove that the accused has 

previous convictions, followed by the defence and the state that may present evidence 

relevant to sentencing. Thirdly, both the defence and state are given the opportunity 

to address the court on any evidence presented before it and the matter of the 

sentence, and, lastly, the court must impose a proper sentence based on the available 

information. As noted earlier, the starting points in sentencing are the three basic 

elements of the Zinn-triad.17 The sentencing court imposes an appropriate sentence 

based on all the circumstances of the case. Every case involves many facts, factors 

and features which may have some influence on the sentence.18 The presiding officer 

has to determine which of the many facts are relevant to the sentence and decide what 

weight to attach to each one of them. A balance needs to be struck amongst all these 

                                                           
17 Terblanche 2016 Guide to Sentencing 151-166: As mentioned in para 1.1 above, the elements are 
firstly, the crime, since it is most important to consider the crime and its seriousness to be able to 
determine an appropriate sentence. Secondly, the sentencing officer must know the accused personal 
circumstances, his or her character and the particular motives of the accused. The culpability or the 
blameworthiness of the offender should be assessed closely. Lastly, the interest of society should be 
weighed. Although this component is not well described, it should have some influence on the sentence. 
It may be said that punishment should be ‘fair to society’ and refers to two aspects, namely ‘the reaction 
of society to the commission of a certain crime, and as a statement that the sentence should serve 
society’. 
18 Terblanche 2016 Guide to Sentencing 128. 
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factors and circumstances. A sentence is appropriate if it reflects the gravity of the 

crime, takes into consideration the mitigating and aggravating factors of the offender, 

as well as the interests of society.19 A party wishing to rely on a particular mitigating 

or aggravating factor must provide sufficient factual basis for that fact through the 

production of evidence.20 Mitigating factors should reduce the sentence imposed, as 

the court relies on the factors before it. This best interest principle is important where 

the appeal court has to reconsider the sentence of the trial court. In exceptional 

circumstances, the court may take into account factors presented after the trial. After 

weighing all the factors, the court has a choice to decide whether the accused should 

be removed from society or be rehabilitated within society. The court has the discretion 

to determine the nature and extent of the punishment to be imposed for all offences.21 

The discretion belongs to the presiding officer. Sentencing discretion exist because it 

permits the possibility of a balanced and fair sentence, and for individualisation. All 

sentence options that is available may be considered but it must be explained to the 

accused person why the particular final option has been chosen.   

1.5.2. The new dimension of sentencing: the application of ‘the best interests’ principle’ 

in sentencing of primary caregivers of children 

The drafting of the new Constitution of South Africa and the ratification of regional and 

international instruments created an opportunity for the rights of children to be 

recognised. The best interest principle is enshrined in the Constitution. Section 28(2) 

gives paramountcy to the best interests of the child in every matter or decision that 

concerns the child.22 The constitutional provision has established a point of reference 

on the rights of children. Courts have a duty to implement and interpret provisions in 

a manner that favours and advances the rights of children. The application of the best 

                                                           
19 Terblanche 2016 Guide to Sentencing 152. Aggravating and mitigating factors are, according to S v 
Ramba 1990 2 SACR 334, all those factors a court can properly take into account in aggravating or 
mitigation of a sentence. The imposition of a sentence revolves around balancing mitigating and 
aggravating factors.  
20 Section 274 of the Criminal Procedure Act provides that “(1) A court may, before sentencing, receive 
such evidence it thinks fit in order to inform itself as to the proper sentence to be passed.  (2) the 
accused may address the court on any evidence received under subsection (1), as well as on the matter 
of the sentence, and thereafter the prosecution may likewise address the court”. 
21 Terblanche 2016 Guide to Sentencing 127. Generally, a court is expected to act within the limits 
prescribed by the legislature and in accordance with the guidelines laid down by higher courts and the 
discretion must always be balanced with constitutional rights. For serious offences the sentencing 
discretion is governed by the minimum sentences provided for in s 51 of the Criminal Law Amendment 
Act 105 of 1997. The discretion to deviate from these prescribed sentences may not be exercised 
arbitrarily. 
22 Coetzee 2010 3 PELJ 130. 
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interest of the child originates from family law. The new constitutional dispensation has 

expanded the application of the best interest of the child to include aspects of criminal 

law that involves primary caregivers of minor children.23 The Constitution, as well as 

regional and international instruments, provide for the protection of the interests and 

rights of children in general, as well as, those children whose parents are 

incarcerated.24 These instruments put the best interests of the children in the forefront, 

creating an obligation that member states adhere and comply as signatories.25 The 

best interests’ concept has been a subject of intense academic analysis, more than 

any other concept in the CRC.26 Legal scholars are of the opinion that defining the 

best interests’ principle is not an easy task. They have observed that because of its 

indeterminacy, it should be applied with flexibility, based on a particular situation and 

it should not be generalised.  

In the case of B v M,27 the court attempted to define the concept of the ‘best interests 

of the child’ as follows:  

“It is appropriate to have regard to the term “best” which introduces a comparative quality. The 

Shorter Oxford English Dictionary includes as definitions, “excelling all others in quality”, “most 

advantageous” and “most appropriate. Two distinctions are drawn: first, between that which is 

considered consonant with the child’s welfare and that which is not; secondly, between those 

interests which are more advantageous to a child than others, which are less advantageous. It 

may, of course, develop that a combination of factors – some neutral, some less advantageous, 

some more advantageous and even some seemingly disadvantageous - may together 

approximate or combine to form a child’s “best interests”.28 

The definition is still not clear, but what can be adduced from the definition is that he 

best interests’ principle in the legal sense means different things to different people. 

The principle plays different roles and it is of a controversial nature.29 Section 28(2) 

has expanded its meaning of application to include all aspects of the law that affect 

                                                           
23 Carnelley& Epstein 2012 1 SACJ 180. 
24 1989. See further discussion in Chapter 2 on the regional and international instruments. The African 
Charter on the Rights and Welfare of the Child (1990), the United Nations Guidelines for the Alternative 
Care of Children without Parental Care, the Bangkok Rules (2010). 
25 Couzens 2018 UKZN 3. 
26 Mezmur 2017 in Boezaart 2017 Juta412. See Bonthuys 2006 20 International Journal of Law, Policy 
and Family 5-7; Visser2007 70 THRHR 459 – 469.  
27 2006 BCLR 1034 (W). 
28 B v M para [142]. 
29 Mezmur 2017 in Boezaart Juta 413. 
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the children.30 The interpretation of this constitutional provision extended to case law. 

In the High Court judgment of De Reuck v Director of Public Prosecutions,31 the court 

held that a child’s best interests was the most important factor to be considered when 

balancing or weighing competing rights and interests concerning children.32 Earlier 

cases have dealt with the interests of the child, but have not done so explicitly.33 The 

significance of S v M lies in its expansion of the meaning of ‘the best interests of the 

child standard’. The issue before the court was whether the sentencing court took into 

consideration the effects of the imprisonment on the children of the accused as primary 

caregiver. It was found that the best interest of the child cannot be decided in abstract, 

but on the circumstances of the particular case concerned. It was concluded that, 

because of the impact of possible loss of the right to receive parental care on the 

children, sentencing courts must attach due consideration and appropriate attention 

to them. It should also take reasonable measures to minimize damage.34  

The new dimension in criminal law matters brought by S v M has created an era where 

the right of the children to receive parental, family or alternative care of the caregiver 

are to be considered during the sentencing process. This has resulted in a therapeutic 

outcome, which places attention on the human, emotional and psychological side of 

the law. Although the Zinn triad remains the basic measure to be used by sentencing 

courts to determine an appropriate sentence, in cases where the sentence should be 

direct imprisonment, the court has to ensure that it considers the parental, family and 

alternative care of the child. Notwithstanding a custodial sentence, the best interest 

may be attended through ensuring that the child receives appropriate care which may 

be parental, family or alternative care (as prescribed by section 28(1)(b)). In cases 

where the court cannot decide whether to impose a custodial or non-custodial 

sentence and the offender is a primary caregiver ‘the best interests of the child’, as an 

independent factor, should tip the scale.35 

                                                           
30 Currie & De Waal 2013 Juta 619. 
31 2003 3 SA 389 (W).  
32 Currie & De Waal 2013 Juta 622.  
33 See S v Howells 1991 1 SACR 675 (C) and S v Kika 1998 2 SACR 428 (W). This cases will be 
discussed further in Chapter 3. 
34 Currie & De Waal 2013 Juta 623. 
35 Coetzee 2010 3 PELJ 126. 
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1.5.3. The development of the law since S v M 

South Africa has received international attention for its landmark decision of S v M. 

The Constitutional Court ruled that the sentencing court have a duty to recognise and 

consider the best interests of a child when sentencing their primary or sole caregiver 

to a term of imprisonment.36 The judgement directly addressed the role of the courts 

to consider the paramountcy of the best interests of the child when sentencing a 

primary caregiver of dependent children to imprisonment. The main constitutional 

question before the Court was whether the sentencing court had paid sufficient 

attention to the constitutional provision that in all matters concerning children, their 

interests be paramount?37 In considering the duties of a court when sentencing a 

primary caregiver with dependent children, Sachs J held that sentencing courts should 

avoid the negative impact of the sentence (i.e. loss of parental care).  He held that:  

“Thus, it is not the sentencing of the primary caregiver in and of itself that threatens to violate 

the interests of the children.  It is the imposition of the sentence without paying appropriate 

attention to the need to have special regard for the children’s interests that threatens to do 

so”.38 

Since then, there have been a number of criminal cases taking into consideration the 

best interests of the children.39 It should be noted that the principles established in S 

v M, are not easily applied in the practice. In some instances, the sentencing courts 

ignore the guidelines and in other cases, given the seriousness of the offence, 

imprisonment is the appropriate sentence. For example, the Supreme Court of Appeal, 

in De Villiers v S,40 set aside the decision of the High Court and reduced the custodial 

sentence of De Villiers from five years to and effective term of six months. This was 

described as a triumph for the rights of children that echoed precedent dictating that, 

where a child stand to be affected by the incarceration of a primary caregiver, careful 

consideration must be afforded to the best interests of that child.41 Lerer observed that 

a court might consider the best interests of caregiver’s children without undermining 

the interests of justice and punishment.42 There is plenty of potential for courts to 

                                                           
36 S v M para [18]. 
37 S v M para [1]. 
38 S v M para [35]. 
39 For example, De Villiers v S 2016 1 SACR 148 (SCA); S v Londe 2011 1 SACR 377 (ECG); S v N 
2016 2 SACR 436 (KZP); S v Piater 2013 2 SACR 254 (GNP); S v Langa 2010 SACR 289 (KZP). 
40 2016 1 SACR 148 (SCA). 
41 Lerer 2013 9 North Western Journal of Law and Social Policy43. 
42 Ibid. 
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consider such children’s interests in a robust child-centred manner when imposing a 

sentence on the primary caregiver.  Lerer pointed out that the multi-factor test can be 

amended to include the individual interests of the children of the primary caregiver 

facing incarceration, and that this additional factor should never be the sole probative 

factor, but it must be thoroughly and evenly considered by courts.43 The available 

information regarding the family unit should also be considered by the sentencing court 

as one of the factors to determine the appropriate conditions for pre-trial release. In a 

case where caregiver is a flight risk, or poses a danger to society, the interests of 

society may outweigh the right of the child to parental care. The development in 

relation to the consideration of the best interest of children in the sentencing process 

is indeed significant for children’s rights. Children of primary caregivers are now 

recognised as a separate category of affected persons in the criminal justice system 

where their rights have to be advanced and protected.  

The best interest of child, since the judgment of S v M, raises an ideology that it can 

be seen as independent factor in the sentencing of a primary caregiver. However, the 

scale towards imposition of imprisonment depends on various circumstances, such as 

the gravity of the offence, which may cause a non-custodial option to be 

inappropriate.44  In S v Piater,45 the appellant contested that the trial court has 

misdirected itself in disregarding the mitigating factors presented before the court. One 

being the fact that the appellant was a primary caregiver, which the court did not give 

due regard to during sentencing.However, the gravity of offences committed by the 

appellant, coupled with the aggravating factors, called for long-term detention.46 In MS 

v S,47 the court found that the appellant was not the sole, but main caregiver, of the 

minor children. Even though the husband worked long hours it did not mean the 

children would not be looked after. Therefore, it was decided by the majority that a 

custodial sentence was not detrimental to the right of the children to care.48 On appeal 

to the constitutional court the sentence in terms of section 276(1)(i) was found to be in 

                                                           
43 Ibid. 
44 Lerer 2013 9 North Western Journal of Law and Social Policy 45. 
45 2013 2 SACR 254 (GNP). 
46 S v Piater para [21]. 
47 2011 2 SACR 88 (CC). 
48 MS v S para [25]. 
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order, but it was ordered that a social worker should visit the children during the first 3 

months of her effective incarceration of ten months.49 

1.6 Research methodology 

The research conducted for this mini-dissertation is library and desktop based.  

Primary sources, such as international and regional children’s right instruments, the 

Constitution, legislation and case law will be examined. In addition, secondary 

sources, such as textbooks, national and international journals, and the internet, as a 

source of extracting information, will be analysed.  

1.7 Limitation of the study 

The research focuses on the best interests of children when sentencing their primary 

caregivers. It evaluates how the right to parental care in the best interest of the child, 

can be used as a separate factor in the sentencing phase of criminal proceedings in 

order to protect the right of the child to receive parental, family or alternative care. 

Although the punishment options in terms of the South African sentencing framework 

will be mentioned constantly, they will not be examined in detail. 

1.8 Organisation of chapters 

This mini-dissertation consists of five chapters.  

 Chapter two discusses the theoretical framework on the right of the child to 

care. 

 Chapter three analyses the right of the child to care and the sentencing of the 

caregiver pre-S v M.  

 Chapter four traces the development of the right of the child to care post-S v M.  

 Chapter five draws a conclusion and some recommendations going forth. 

 

                                                           
49 MS v S Para [45]. 
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CHAPTER 2 

THEORETICAL FRAMEWORK ON THE RIGHT OF THE CHILD TO CARE 

2.1. Introduction 

This chapter focuses on the application on the best interest of the child as the yardstick 

with which to measure the right of the child to care against the sentencing of the 

primary caregiver. It reviews international and regional and instruments concerned 

with promotion and protection of the right of the child to care. The best interest of the 

child principle is incorporated in regional and international instruments.50 It is 

entrenched in section 28(2) of the Constitution. South Africa has a rich children’s 

jurisprudence,51 and the best interest of the child principle forms the main part of the 

children’s law.52 The Constitution of South Africa has recognition to the prescript of the 

best interest of the child in section 28(2) of the Constitution which states that the best 

interests of the child are of paramount importance in every matter concerning the child 

and the right of the child to parental, family or alternative care is enshrined in section 

28(1)(b) of the Constitution.  

Section 28(2) of the Constitution implies that when parents, organs of state, private 

and public bodies make decisions that affect a child, and such decisions must be the 

best option for the child. Therefore, when a caregiver of the minor child is sentenced, 

the best interest of the child must be considered and the right of the child to parental 

care must be protected. Member states should create and implement laws/policies to 

ensure this at all stage of judicial and administrative decision-making to the 

reintegration of caregivers in the family and community, the best interests of the child 

are put forward. The prescript of the best interests of the child should be considered 

in entirety in decisions that affect the life of a child, as it runs like a golden thread 

through the fabric of law relating to children.53 The standard of the best interest of the 

child has been previously applied in family law matters and customary law,54 but now 

                                                           
50 The best interest of the child is dealt with at international level in the United Nations Convention on 
the Rights of the Child and at regional in the African Charter on the Rights and Welfare of the Child. 
51 For example, Skelton 2009 9 AHRLJ 482-501; Skelton 2012 88 Temple Law Review 887-904; Skelton 
2012 1 SACJ 180-193; Sloth-Nielsen & Kruse 2013 UWC; Couzens 2013 SACJ 672-688. 
52 Kaiser v Chambers 1969 4 SA 224 (C). 
53 Kaiser v Chamber 1969 4 SA 224 (C) at 228 G. 
54 See Ozah & Hansungule 2017 in Boezaart Juta 286-288. In customary law, the best interests of the 
child were served by protection of the family and upholding what was best for the family unit rather than 
an individual. In Hlophe v Mahlalela1998 1 SA 449 (T), the court applied the best interests of the child 
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finds application in any matter that affects the child.  The standard of the best interest 

of the child is now occupies centre stage in every matter that involves the child. The 

standard of the best interest of the child is described by legal scholars such as 

Friedman to be indeterminate, vague and general as there was no fixed criterion that 

is followed by the courts to decide what decisions are in the best interest of the child.55 

The interest of each child should be assessed on an individual basis and not in 

abstract.56 

2.2 International and regional children’s rights instruments  

The special protection afforded to children originates from international law. The 

vulnerability of children has led to the recognition that they deserve special protection. 

These instruments discussed below seek to protect the children’s integrity, dignity and 

any imbalance of power that may occur.57 The prescript of the best interest of the child 

as it is contained in a number of legal instruments should be applied in every decision 

that affects a child. The international and regional children’s rights instruments 

discussed below encompass the standard of the best interest of the child, the 

protection afforded to children whose parents are incarcerated as well as, the right of 

the child to care.  

2.2.1 The United Nations Convention on the Rights of the Child (1989) 

The Convention on the Rights of the Child58 (hereafter the CRC) is the watershed in 

the history of children.59 The CRC was established in 1989,60 and it recognises the 

rights of children under human rights. It sets the standard that children should be given 

special protection and care because of their physical and mental immaturity.  Article 3 

of the CRC provides that in all actions concerning children, whether undertaken by 

public or private social welfare institutions, courts of law, administrative authorities or 

                                                           
principle to resolve a dispute concerning the custody of the child. The case involved lobolo payments 
which were not paid in full and the maternal family of the child argued that the father was not entitled to 
the child. However, the parents of the child had entered into a civil marriage. The matter was decided 
on the basis of the best interests of the child. The father was awarded the custody of the child as it was 
in the child’s best interests. 
55 Freedman 1992 6 International Journal of Law and Family 55. 
56 Ozah & Hansungule 2017 in Boezaart Juta 283. 
57 Boyd 2015 UWC 6. 
58 UN General Assembly, Convention on the Rights of the Child, 20 November 1989, United Nations, 
Treaty Series, vol. 1577, p. 3, available at: https://www.refworld.org/docid/3ae6b38f0.html [accessed 7 
June 2019]. 
59 Freeman and Veerman 1992 5. 
60 South Africa became a signatory to the CRC on January 1993 and ratified it on 16 June 1995.  
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legislative bodies, the best interests of the child shall be a primary consideration. 

Article 3 implies that the children’s best interests should be given primary 

consideration and it serves as a principle of interpretation that must be applied by 

courts of law, social welfare institutions, administrative authorities and legislative 

bodies in matters relating to children.61 This means that when a primary caregiver is 

sentenced, the best interest of the child should be considered. Again, member states 

are bound to ensure that the best interests of the child are at the forefront when dealing 

with children, by enacting legislative and other measures that protect and develop the 

rights of children. South Africa ratified the CRC on 16 June 1995. By ratifying the CRC, 

South Africa incurred the obligation of placing domestic laws concerned with children 

in line with the CRC. It thus adopted a Constitution in which section 28 contains 

specific rights of children.  

Sachs J in S v M noted the influence made by the CRC on South African law as follows:  

“As a State party to the United Nations Convention on the Rights of the Child (the CRC), section 

28 must be seen as responding in an expansive way to our international obligations as it 

originates from the international instruments of the United Nations. Thus, since its introduction 

the CRC has become the international standard against which to measure legislation and 

policies, and has established a new structure, modelled on children’s rights, within which to 

position traditional theories on juvenile justice”.62 

The CRC has enlightened the perspective that children should be seen as their own 

being, with their own rights and must be considered as individuals. Accompanying the 

CRC text is the commentary that offers guidance on the application of the CRC. The 

UN Committee on the Rights of the Child (hereafter the Committee) seeks to ensure 

that state parties to the CRC protect and advance the interests of children.63 The 

Committee recommends that if the accused has child-caring responsibilities, the 

principle of the best interests of the child should be carefully and independently 

considered by independent professionals and taken into account in all decisions 

related to detention, including pre-trial detention, sentencing and decisions concerning 

the placement of the child. The rights of child whose parents are in conflict with the 

                                                           
61 Van Buren in Davel (2017) Juta 203. 
62 S v M para [16]. 
63 UN Committee on the Rights of the Child (CRC), General comment No. 14 on the rights of the child 
to have his or her best interests taken as a primary consideration (art.3, para.1), 29 May 2013, 

CRC/C/GC/14, available at: https://www.refworld.org/docid/51a84be4.html [accessed 6 June 2019].  

https://www.refworld.org/docid/51a84be4.html


  
 
 

15 
 

law are similar and equal to every other child. The preamble of the CRC recognised 

that for the full development of a child, he/she has to be in a happy, nurturing and 

loving family environment. There are several provisions that protect children, including 

those of incarcerated parents. Article 9(1) provides that state parties shall ensure that 

a child shall not be separated from their parents against their will, unless competent 

authorities determine that such a separation is necessary for the best interests of the 

child. The article states that separation of children from their parents is warranted for 

in cases of neglect or abuse. Article 9(3) provides when the children are separated 

from their parent, regular contact with the separated parent should be maintained, 

except if it is contrary to the child’s best interests. Where the separation is as a result 

of detention or imprisonment of the parent, the child as well as other family members 

should be provided with information regarding the whereabouts of the absent member 

unless the provision of the information would be contrary to the well-being of the child.  

Article 20(1) provides that the state should provide assistance and special protection 

to the child who was removed from their family environment. These provisions 

highlight that a child should enjoy unlimited access to his/her parents and an adequate 

standard of living that will assist the child’s growth. Article 27 (2) places the 

responsibility of care on the parents. It provides that “parents or others responsible for 

child should have the primary responsibility to secure within their abilities and financial 

capabilities, the conditions of living necessary for the child’s development 

2.2.2 The African Charter on the Rights and Welfare of the Child (1990)  

The African Charter on the Rights and Welfare of the Child (hereafter the ACRWC)64 

is a continental instrument that deals primarily with issues of children in Africa. The 

ACRWC was established in 1990 following, which South Africa ratified on 7 January 

2000.65 This is a pioneering and most progressive treaty on the rights of children. The 

establishment of ACRWC is informed by the need to protect children who are 

vulnerable and may run more risk of being victims of human rights violation than adults. 

A regional child’s rights instruments such as the ACRWC was a necessity. It provides 

for an elaborate protection and advancement of the rights of children, including those 

                                                           
64 Organization of African Unity (OAU), African Charter on the Rights and Welfare of the Child, 11 July 
1990, CAB/LEG/24.9/49 (1990), available at: 

https://www.refworld.org/docid/3ae6b38c18.html [accessed 7 June 2019]. 
65 South Africa became a signatory on 10 October 1997. 

https://www.refworld.org/docid/
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of incarcerated mothers. The ACRWC contains a stronger level of protection for 

children than the CRC. It takes a more far-reaching approach66 to protect the rights of 

children in Africa and adds a unique African flavour. The ACRWC has been cited in S 

v M thus creating a promising jurisprudence on the advancement and protection of the 

rights of children. The ACRWC embodies in article 4(1), the ‘best interests’ principle 

which states that in all actions concerning the child undertaken by any person or 

authority the best interests of the child shall be the primary consideration. The ACRWC 

takes the best interests concept further as it ensure that all its provisions should be 

applied and implemented in matters relating to the interests of children.67 South Africa 

as a member state has an obligation to enact legislation and policies that ensure formal 

processes and strict procedural safeguards that assess and determine the child’s best 

interests for any decisions that affect the child in the correct manner. 

The ACRWC recognises the need for the affected child to be heard in Article 4(2) 

which provides that in all judicial or administrative proceedings affecting a child who is 

capable of communicating his/her own views, and opportunity shall be provided for the 

views of the child to be heard either directly or through an impartial representative as 

a party to the proceedings, and those views shall be taken into consideration by the 

relevant authority in accordance with the provisions of appropriate law. This implies 

that children should have the opportunity to participate in sentencing procedures 

against their caregiver and where necessary, they should be able to have a legal 

representative or guardian to give enough weight to their right to participation. Article 

18(1) protects the family unit by providing that the family shall be the natural unit and 

basis of society. It shall enjoy the protection and support of the State for its 

establishment and development.  

A child is entitled to parental care and protection thus, Article 19(1) states that every 

child shall be entitled to the enjoyment of parental care and protection and shall, 

whenever possible, have the right to reside with his or her parents. No child shall be 

separated from his parents against his will, except when a judicial authority determines 

in accordance with the appropriate law, that such separation is in the best interest of 

                                                           
66 The ACRWC holds high regard the interests of the child. The far-reaching approach implies that 
where there are competing interests and the best interests of the child are one of them, it should 
surpass them. 
67 Levesque& Van Bueren 1995 19 Fordham International Law Journal 832. 
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the child. Article 19(2) provides that every child who is separated from one or both 

parents shall have the right to maintain personal relations and direct contact with both 

parents on a regular basis. Article 19(3) states that where separation results from the 

action of a State Party, the State Party shall provide the child, or if appropriate, another 

member of the family with essential information concerning the whereabouts of the 

absent member or members of the family. Where a child is separated from their 

parents, Article 25 provides that any child who is permanently or temporarily deprived 

of his family environment for any reason shall be entitled to special protection and 

assistance. The ACRWC contains a provision that specifically focus on the children of 

incarcerated mothers. Article 30(1)(a) provides that states should provide special 

treatment to expectant mothers and young mothers of infants and young children who 

have been accused or found guilty of breaking the law.  

The African Committee of Experts on the Rights and Welfare of the Child (hereafter 

the African Committee)68 recognise that children of incarcerated caregivers should be 

afforded protection as they experience violation of their rights and become invisible 

once the caregivers are incarcerated. The African Committee saw the need to protect 

children from negative effects of the stigma of the status of their parents being in 

conflict with the law as well as the psychological trauma of separation caused by the 

arrest and subsequent to the imprisonment of their primary caregivers.69 Member 

states have an obligation to implement and enact policy, legislative, administrative and 

judicial measures to ensure that the best interests of the children whose mothers are 

in prison are protected.70 Article 30(1)(d) prohibits children being incarcerated with 

                                                           
68 African Committee of Experts on the Rights and Welfare of the Child (ACERWC), General Comment 
No.1 on Article 30 of the ACRWC: “Children of Incarcerated and Imprisoned Parents and Primary 

Caregivers, 8 November 2013, available at: https://www.refworld.org/docid/545b49844.html [7 June 

2019]. 
69 African Committee of Experts on the Rights and Welfare of the Child (ACERWC), General Comment 
No.1 on Article 30 of the ACRWC: “Children of Incarcerated and Imprisoned Parents and Primary 

Caregivers, 8 November 2013, available at: https://www.refworld.org/docid/545b49844.html [7 June 

2019] para [3]. 
70 African Committee of Experts on the Rights and Welfare of the Child (ACERWC), General Comment 
No.1 on Article 30 of the ACRWC: “Children of Incarcerated and Imprisoned Parents and Primary 
Caregivers, 8 November 2013, available at: https://www.refworld.org/docid/545b49844.html [7 June 

2019]para [24]. The measures include ensuring that alternatives to custodial sentences for expectant 
prisoners or those with children; that the respective legislation provides for safeguards to expectant 
prisoners or those with children where it is considered imperative for judges or magistrates to impose 
custodial sentences to such prisoners; legislative and administrative mechanisms which ensures that a 
decision for a child to live in prison with his/her mother or caregiver who is subject to judicial review; the 
consideration of the child’s own views and give them due weight in accordance with the age and maturity 
of the child and the legislative and administrative measures to ensure that they take into account the 

https://www.refworld.org/docid/
https://www.refworld.org/docid/
https://www.refworld.org/docid/
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their mothers by providing that state parties should ensure that mothers are not 

imprisoned with their children.  Article 30 ensures that state parties must consider non-

custodial sentences or placement of the affected children in appropriate alternative 

care for caregivers with young children and other alternatives to incarceration. The 

scope of the article focused mainly on the children of incarcerated mothers. However, 

the African Committee extended the application to children affected by the 

incarceration of their sole or primary caregiver.71 The African Committee advocates 

for an individualised, informed and qualitative approach, which implies that the 

interests of each child should be based on the case on the individual child and 

adequate research on the personal information of the child, should be conducted.72 

Article 30 provides that a sentencing court should prefer a non-custodial sentence. 

The African Committee is aware of the various sentencing procedures and option used 

by the member states and that they do not take into consideration the minor children 

of the primary caregivers.73 Article 30 requires that member states review their 

sentencing procedure and reform it according to the guidelines articulated in S v M.74 

A non-custodial sentence should be preferred, before imposing a custodial one, and 

where a custodial sentence is considered, it should be appropriate taking the best 

interest of the child into consideration.75 The purpose of article 30 is not to help the 

                                                           
importance of maintaining direct contact with parents or caregivers on a regular basis particularly during 
early childhood as well as the overall conditions of incarceration. 
71 African Committee of Experts on the Rights and Welfare of the Child (ACERWC), General Comment 
No.1 on Article 30 of the ACRWC: “Children of Incarcerated and Imprisoned Parents and Primary 

Caregivers, 8 November 2013, available at: https://www.refworld.org/docid/545b49844.html [7 June 

2019]para [10]. Article 30 applies when primary caregivers are accused or found guilty of being in 
conflict with criminal law.  All stages of the criminal proceedings to sentencing phase as well as the form 
of sentence imposed fall within the scope of Article 30. 
72 African Committee of Experts on the Rights and Welfare of the Child (ACERWC), General Comment 
No.1 on Article 30 of the ACRWC: “Children of Incarcerated and Imprisoned Parents and Primary 

Caregivers, 8 November 2013, available at: https://www.refworld.org/docid/545b49844.html [7 June 

2019]para [14-15]. 
73 African Committee of Experts on the Rights and Welfare of the Child (ACERWC), General Comment 
No.1 on Article 30 of the ACRWC: “Children of Incarcerated and Imprisoned Parents and Primary 

Caregivers, 8 November 2013, available at: https://www.refworld.org/docid/545b49844.html [7 June 

2019] para [35]. 
74 African Committee of Experts on the Rights and Welfare of the Child (ACERWC), General Comment 
No.1 on Article 30 of the ACRWC: “Children of Incarcerated and Imprisoned Parents and Primary 

Caregivers, 8 November 2013, available at: https://www.refworld.org/docid/545b49844.html [7 June 

2019] para [36]; S v M 2008 3 SA 232 CC para [36]. 
75 African Committee of Experts on the Rights and Welfare of the Child (ACERWC), General Comment 
No.1 on Article 30 of the ACRWC: “Children of Incarcerated and Imprisoned Parents and Primary 

Caregivers, 8 November 2013, available at: https://www.refworld.org/docid/545b49844.html [7 June 

2019] para [37]. 

https://www.refworld.org/docid/
https://www.refworld.org/docid/
https://www.refworld.org/docid/
https://www.refworld.org/docid/
https://www.refworld.org/docid/
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convicted primary caregivers to evade accountability for their offences but for the 

consideration of children’s best interests.76 The court is under an obligation to have 

regard to the right of the child to care, including appropriate alternative care when 

sentencing the child’s caregiver. When placing the child in care, the children who are 

capable of expressing themselves can be consulted and have their views heard, if it 

is in their best interests.77 Finally, Article 30(1)(f) states that the aim of punishment 

should be the restoration, the integration of the mother to the family life and social 

rehabilitation.78 

2.2.3 The UN Guidelines for the Alternative Care of Children (2010) 

The United Nations Guidelines for the Alternative Care of Children79 were adopted by 

the UN General Assembly in 2010. The document is not legally binding but provides 

valuable guidelines for international and domestic jurisdictions concerning the care 

and treatment of children when alternative care is an option. Guideline 1 contains the 

purpose of the guideline which serves to enhance the implementation of the CRC and 

secure the care of children removed or are at risk of being removed from family 

environment. Again, Guideline 2 (a) provides that efforts must be made to ensure that 

the children are kept in, or return them to, the care of their family. The Guidelines may 

be used by competent authorities dealing with children placed in alternative care and 

may assist them in determining the appropriate placement of a child. The principles in 

Guideline 3 states that the family is seen as the fundamental group of society and the 

natural environment for the growth, well-being and protection of children, thus efforts 

should primarily be directed to enabling the child to remain in or return to the care of 

his/her parents. 

                                                           
76 African Committee of Experts on the Rights and Welfare of the Child (ACERWC), General Comment 
No.1 on Article 30 of the ACRWC: “Children of Incarcerated and Imprisoned Parents and Primary 

Caregivers, 8 November 2013, available at: https://www.refworld.org/docid/545b49844.html [7 June 

2019] para [39]. 
77 African Committee of Experts on the Rights and Welfare of the Child (ACERWC), General Comment 
No.1 on Article 30 of the ACRWC: “Children of Incarcerated and Imprisoned Parents and Primary 

Caregivers, 8 November 2013, available at: https://www.refworld.org/docid/545b49844.html [7 June 

2019] para [40]. 
78 African Committee of Experts on the Rights and Welfare of the Child (ACERWC), General Comment 
No.1 on Article 30 of the ACRWC: “Children of Incarcerated and Imprisoned Parents and Primary 

Caregivers, 8 November 2013, available at: https://www.refworld.org/docid/545b49844.html [7 June 

2019] para [6]. 
79 UN General Assembly, Guidelines for the Alternative Care of Children: resolution/ adopted by the 
General Assembly, 24 February 2010, A/RES/64/142, available at: 

https://www.refworld.org/docid/4c3acd162.html [accessed 7 June 2019]. 

https://www.refworld.org/docid/
https://www.refworld.org/docid/
https://www.refworld.org/docid/
https://www.refworld.org/docid/4c3acd162.html
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Guideline 4 supports the need of the child to be cared for in a family environment by 

providing that every child and young person should live in a supportive, protective and 

caring environment that promotes his/her full potential. Guideline 5 provides that 

where the child’s own family is unable, even with appropriate support, to provide 

adequate care for the child, or abandons or relinquishes the child, the State is 

responsible for protecting the rights of the child and ensuring appropriate alternative 

care. When the children are to be placed in alternative care, firstly Guideline 11 

provides that all decisions concerning alternative care should take full account of the 

desirability, in principle, of maintaining the child as close as possible to his/her habitual 

place of residence. Secondly, Guideline 12 states that the decisions regarding children 

in alternative care, including those in informal care, should have due regard for the 

importance of ensuring children a stable home and of meeting their basic need for safe 

and continuous attachment to their caregivers. 

Thirdly, Guideline 13 provides that children must be treated with dignity and respect 

at all times and must benefit from effective protection from abuse, neglect and all forms 

of exploitation. Lastly, Guideline 14 states that removal of a child from the care of the 

family should be seen as a measure of last resort and should, whenever possible, be 

temporary and for the shortest possible duration. The Guidelines promotes parental 

care in Guideline 33 which provides that States should develop and implement 

consistent and mutually reinforcing family-oriented policies designed to promote and 

strengthen parents’ ability to care for their children.  Guideline 48 provides that when 

the child’s sole or main carer maybe the subject of deprivation of liberty as a result of 

preventive detention or sentencing decisions, non-custodial remand measures and 

sentences should be taken in appropriate cases wherever possible, the best interests 

of the child being given due consideration. 

The Guidelines require that states should take into account the best interests of the 

child when deciding whether to remove children from the parental care and placing 

them under family or alternative care. The removal of such children should be treated 

in the same way as other instances where separation is considered and should have 

all the necessary resources to help them develop fully. What can be drawn from the 

Guidelines is that it recognises family or alternative care where parental care is not 

possible. 
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2.2.4 The UN Rules on the Treatment of Women Prisoners and Non-Custodial 

Measures for Women Offenders (2010) 

The UN Rules on the Treatment of Women Prisoners and Non-Custodial Measures 

for Women Offenders80 (hereafter the Bangkok Rules) were adopted in 2010 and led 

to the revised UN Standard Minimum Rules for the Treatment of Prisoners (Nelson 

Mandela Rules) that are discussed infra. The purpose of the Bangkok Rules is to guide 

policy makers, legislators, sentencing authorities and prison staff on reducing 

unnecessary imprisonment of women and to meet the specific needs of women who 

are incarcerated. It also gives guidance on gender-sensitive alternatives for both pre-

trial detention and sentencing post-convictions which address the most common 

causes of offending. Rule 2.2 provides that before or on admission in jail, women with 

caretaking responsibilities for children shall be permitted to arrange for those children, 

including the possibility of a reasonable suspension of detention, taking into account 

the best interests of the children.  

Rule 23 forbids the prohibition of family contact as a way of a disciplinary measure. 

Rule 49 stipulates that decisions on whether a child should reside in prison with a 

parent should be based on the standard of the best interests of the child. Rule 64 

states that a non-custodial sentences for pregnant women and women with dependent 

children shall be preferred where possible and appropriate, with custodial sentences 

being considered when the offence is serious or violent or the woman represents a 

continuing danger, and after taking into account the best interests of the child or 

children, while ensuring that appropriate provision has been made for the care of such 

children. 

2.2.5 United Nations Standard Minimum Rules for the Treatment of Prisoners (2015) 

The revised UN Standard Minimum Rules for the Treatment of Prisoners,81 known as 

the ‘Nelson Mandela Rules’, were adopted in 2015. They provide two rules that protect 

the rights of children of incarcerated parents. Rule 28 requires special provisions in 

women’s prisons for prenatal and postnatal care. Rule 29 requires that decisions on 

                                                           
80 UN General Assembly, United Nations  Rules on the Treatment of Women Prisoners and Non-
Custodial 
Measures for Women Offenders (the Bangkok Rules) : note/ by the Secretariat, 6 October 2010, 

A/C.3/65/L.5, available at: https://www.refworld.org/docid/4dcbb0ae2.html [accessed 7 June 2019]. 
81 UN General Assembly, United Nations Standard Minimum Rules for the Treatment of Prisoners (the 
Nelson Mandela Rules): resolution/ adopted by the General Assembly, 8 January 2016, A/RES/70/175, 
available at: htpps://www.refworld.org/docid/5698a3a44.html [accessed 7 June 2019]. 

https://www.refworld.org/docid/4dcbb0ae2.html
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whether a child will reside in prison with their parent are based on the prescript of the 

best interests of the child.  

2.3 The South African perspective on the right of the child to care 

Section 28 of the Constitution provides an additional protection of children, drawn from 

those in the CRC. It provides for the protection and advancement of children’s rights 

thus recognising their vulnerability in society.82 Once more, children should be seen 

as separate human beings and individual rights bearers. Section 28 in guarantees the 

right to protection and family care in section 28(1)(b) and also determines the best 

interests are of paramount importance in every matter concerning the child in section 

28(2). The right to care as envisaged in section 28(1)(b) and the prescript of the best 

interests will be discussed to address some of the research questions.  

2.3.1 The right to family/parental and alternative care in terms of Section 28(1)(b) 

Section 28(2) should be read together with section 28(1)(b) in the context of children 

whose parents in conflict with the law. Link between these two rights is that the best 

interests of the child should be taken into consideration in situations where the child 

would be separated from their primary caregiver. Section 28(1)(b) provides that a child 

has the right to family, parental or appropriate alternative care when removed from the 

family environment.83  

2.3.1.1 The right to family or parental care 

The first part of the subsection protects the child’s right to receive some form of care, 

be it family or parental care and guards against law-related and administrative actions 

that may separate the children from their primary caregiver. It also ensures that 

affected children are  adequately taken care of.84 The aim of section 28(1)(b) is to 

preserve a healthy parent-child relation and at the same time, protecting the children 

the family unit from unnecessary acts by organs of state.85 Children should not be 

separated from their parents, unless there are circumstances that indicate that the 

                                                           
82 Skelton 2015Springer 13. 
83 Section 2 (b) of the Children’s Act 38 of 2005 provides for family care. It gives effect to section 28 of 

the Constitution.  
84 Skelton 2009 Juta 285. 
85 Skelton 2009 Juta 47-8. See also S v M para [20]. 
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separation would be in the best interests of the children.86 A child may be separated 

from his/her caregiver when such separation is necessitated by operation of law. 

Imprisonment of the child’s primary caregiver is one of the basis for separating a child 

from his/her caregiver. Therefore, courts should use caution when considering the 

interests of children, as children are affected and tend to be in vulnerable state in 

cases where they would be separated from their caregivers as a result of 

incarceration.87 Thus, courts should struck a balance between the state’s right to 

punish the caregiver and the right of the child to care. Section 28(1)(b) emphasises 

that in the best interests of a child, the parent must fulfil their parental responsibilities 

with diligence when they are needed. An imprisoned parent cannot fulfil their full 

parental responsibilities, therefore the state has to hop in and assist with alternative 

care. The state must place measures to provide alternative quality care and ensure 

that children of incarcerated parents are placed in a similar environment to that they 

lived in. The right to parental care means the right to be cared for by your birth parents 

while family care, extends to alternative caregivers, adoptive parents and extended 

family.88  

2.3.1.2 The right to alternative care 

The second part of the subsection speaks on the right to alternative care. Section 

28(1)(b) provides for the right to alternative care where parental care is lacking. 

Alternative care refers to placing a child in a foster home, adoptive or institutional care. 

Depending on the circumstances of a child, alternative care may be preferred over 

family care as in some instances; it would not be in the best interests of the child to be 

placed under such care. The arranged alternative care must be a conducive, nurturing 

family environment which would enhance the growth and development of the child.89 

In C v Department of Health and Social Development,90 the children of the applicant 

were separated from their parents due to concerns that they were in need of care and 

protection. The children were removed from their parents, while they were begging on 

the streets. The parents approached the HC for relief and the children were returned 

                                                           
86 Currie and De Waal 2010 Juta 606. 
87 Skelton 2009 Juta285; See also S v M para [7]. 
88 Skelton 2009 Juta 47-50. 
89 See also S v M para 22. 
90 2012 2 SA 208 (CC). 
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to them. They challenged that the law was unconstitutional as it did not allow for 

automatic review of decisions by social workers or police to remove their children. 

Their case was based on Article 9 of the CRC, which states that states Parties shall 

ensure that a child shall not be separated from his or her parents against their will, 

except when competent authorities subject to judicial review determine, in accordance 

with applicable law and procedures, that such separation is necessary for the best 

interests of the child. Such determination may be necessary in a particular case such 

as one involving abuse or neglect of the child by the parents, or one where the parents 

are living separately and a decision must be made as to the child's place of residence. 

Article 19(1) of the ACRWC which provides that a child should not be separated from 

his or her parents unless necessary for the best interests of the child and subject to 

judicial review, with an opportunity to participate in the proceedings.  

The majority of the CC upheld the challenge by finding the law unconstitutional 

because it failed to provide judicial review of the decision to remove the child from the 

parent and that the right of automatic review was vital for a fair process which allowed 

children’s best interests to be properly considered. Skweyiya J, concurring with the 

majority, pointed out that the right to parental care is a secondary right, where family 

or parental care is preferred.  

2.3.2 The standard of the best interests of the child in terms of section 28(2)  

Section 28(2) advocates for the paramountcy of the best interest of the children in 

matters relating to children. Section 28(2) provides that the child’s best interests are 

of paramount importance in every matter concerning a child. Sections 28(2) together 

with section 28(1)(b) are the yardsticks with which to measure the protection and 

advancement of children’s rights in South Africa. The objective of section 28(2) is to 

expand on the application and meaning of the best interests principle to include all 

matters or aspects that affect children.91 However, section 28(2) does not expand on 

what the determinate factors of the standard of the best interests of the child. It makes 

provision for the paramountcy of the children’s interests in every matter that concern 

children. Section 28 has a wide ambit and also serves as a guideline to the courts that 

the principle extends beyond the rights in section 28(1)(b). The principle of the best 

                                                           
91 Boezaart 2017 Juta 345. 
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interest of the child has complex functions.92 Legal scholars have debated the 

interpretation of the concept of ‘the best interests’ since it has been included in the 

Constitution. The source of assertion revolved around its application; as rule of law, 

as fundamental right or as principle of interpretation. Skelton, views it an interpretation 

tool. She noted that the principle of the best interests of the child helps develop the 

meaning of some of the other rights in the Bill of Rights.93 Section 28(2) is thus used 

to determine the ambit, and to limit other competing rights, as the section was not 

merely an interpretation tool, but a right in itself. Bonthuys opines that in order to 

understand the concept of the best interests’ principle, one need to determine the use 

of the best interest, whether it should be used as constitutional value, a principle of 

interpretation, a rule or as an independent right?94 Visser answered in pointing out that 

the striking features of the current approach to the principle is that it contains an 

independent right, though the relevant texts do not use an explicit rights language in 

relation to the prescript of the best interests of the child.95  

Skelton agrees with Visser and notes that section 28(2) should be seen as an 

independent right and not as an interpretation tool.96 The independence of the right 

was confirmed in Minister for Welfare and Population Development v Fitzpatrick97; the 

court held that the prescript of the best interests of the child creates an independent 

right from all the other rights.98 Skelton defines section 28(2) as an “all on all sides” 

because it applies the paramountcy principle beyond the interests of the child.99In 

some cases, the best interests of the child is called a ‘standard’ or a’ principle. In Teddy 

Bear Clinic for Abused Children v Minister of Justice and Constitutional 

Development100 the court found that section 28(2) played two roles: firstly, the prescript 

of the best interests of the child serves as a guideline on achieving a course that serves 

the interests of the child101 and as a standard that tests conduct or provisions that 

affects children. The Constitutional Court has not dealt with the best interests’ principle 

                                                           
92 Couzens 2018 University of Kwa-Zulu Natal 2.  
93 Skelton 2017 in Boezaart Juta 346.  
94 Bonthuys 2006 20 International Journal of Law, Policy and the Family 5. 
95  Visser 2007 70 THRHR 459-469. 
96 Skelton 2015 Springer 280. 
97 2000 (7) BCLR 713 (CC) para [17]. 
98 Minister of Welfare and Population Development v Fitzpatrick para [18] and [22]. 
99 Skelton 2008 1 CCR 35. 
100 2013 BCLR 1429 (CC) para [69-71]. 
101 See Jooste v Botha 2000 (2) SA 199 (T) para [210D]. 
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extensively, as a result it creates an impression that the ‘best interests’ is not a 

fundamental right.102 Currie and De Waal argues that the inclusion of the best 

interests’ concept in the Constitution makes it a self-standing right that strengthens 

other rights.103 Couzens argues that section 28(2) as an independent right creates a 

problem as the content of the right contained in the section runs the risk of undermining 

the potential benefits which arise from declaring it a right. It reverses the gains 

achieved by declaring it a right and fails to add as an advantage on the nature and use 

of the best interests of the child.104 The application of the standard of the best interest 

of the child creates an obligation that courts should consider the standard when 

sentencing primary caregivers. This does not mean that the prescript of the best 

interests of the child should undermine other competing interests and caregivers 

should be given non-custodial sentences because they have parental responsibilities. 

In case where the caregiver is sentenced to a custodial term, the best interests of the 

child must be considered when placing them in alternative care. 

2.3.3 The Children’s Act 38 of 2005 

The Children’s Act discusses the standard of the best interests of the child and the 

right to care to some extent.  Section 1 of the Children’s Act defines the concept of 

care, in relation to a child, to include, where appropriate -  

(a) within available means, providing the child with -  

(i) a suitable place to live;  

(ii) living conditions that are conducive to the child’s health, well-being and development; and  

(iii) the necessary financial support;  

(b) safeguarding and promoting the well-being of the child;  

(c) protecting the child from maltreatment, abuse, neglect, degradation, discrimination, 

exploitation and any other physical, emotional or moral harm or hazards;  

(d) respecting, protecting, promoting and securing the fulfilment of, and guarding against any 

infringement of, the child’s rights set out in the Bill of Rights and the principles set out in Chapter 

2 of this Act;  

(e) guiding, directing and securing the child’s education and upbringing, including religious and 

cultural education and upbringing, in a manner appropriate to the child’s age, maturity and stage 

of development;  

                                                           
102 Bonthuys 2006 20 International Journal of Law, Policy and the Family 7. 
103 Currie and De Waal 2013 Juta 619. 
104 Couzens 2018 University of Kwa-Zulu Natal 2. 
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(f) guiding, advising and assisting the child in decisions to be taken by the child in a manner 

appropriate to the child’s age, maturity and stage of development;  

(g) guiding the behaviour of the child in a humane manner;  

(h) maintaining a sound relationship with the child;  

(i) accommodating any special needs that the child may have; and  

(j) generally, ensuring that the best interests of the child is the paramount concern in all matters 

affecting the child. 

The objectives of the Children’s Act are contained in section 2 which promotes the 

preservation and strengthening of families and gives effect to the right of the child to 

family care or parental care or appropriate alternative care when removed from the 

family environment, social services, protection from maltreatment, neglect, abuse or 

degradation; and that the best interests of a child are of paramount importance in every 

matter concerning the child. Section 2 of the Children’s Act emphasises the 

constitutional rights provided for in section 28 of the Constitution and to strengthen, 

support and recognise that the best place for a child to grow up in is a family 

environment. The state cannot always ensure that every child has a family, but it may 

facilitate environments that nurture and support a family-child relationship. For that 

reason, it is necessary that the state take steps to ensure that children separated from 

their parents by imprisonment or to protect the best interest of the child receive quality 

and nurturing family environment when placed in alternative care.  

Alternative care in terms of section 167 can take the form of foster care, child and 

youth care centres and temporary safe care. The paramountcy of the best interests of 

the child standard is dealt with in Section 9 which states that all matters concerning 

the care, protection and well-being of a child the standard that the child’s best interest 

is of paramount importance, must be applied. The list of factors that can be used to 

determine the standard of the best interests of the child are set in section 7(1) which 

provides that whenever a provision of this Act requires the best interests of the child 

standard to be applied, the following factors must be taken into consideration where 

relevant, namely -  

(a) the nature of the personal relationship between -  

(i) the child and the parents, or any specific parent; and  

(ii) the child and any other care-giver or person relevant in those circumstances;  

(b) the attitude of the parents, or any specific parent, towards -  

(i) the child; and  

(ii) the exercise of parental responsibilities and rights in respect of the child;  
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(c) the capacity of the parents, or any specific parent, or of any other care-giver or person, to 

provide for the needs of the child, including emotional and intellectual needs;  

(d) the likely effect on the child of any change in the child’s circumstances, including the likely 

effect on the child of any separation from -  

(i) both or either of the parents; or  

(ii) any brother or sister or other child, or any other care-giver or person, with whom the child 

has been living;  

(e) the practical difficulty and expense of a child having contact with the parents, or any specific 

parent, and whether that difficulty or expense will substantially affect the child’s right to maintain 

personal relations and direct contact with the parents, or any specific parent, on a regular basis;  

(e) the practical difficulty and expense of a child having contact with the parents, or any specific 

parent, and whether that difficulty or expense will substantially affect the child’s right to maintain 

personal relations and direct contact with the parents, or any specific parent, on a regular basis;  

(f) the need for the child – 

(i) to remain in the care of his or her parent, family and extended family; and  

(ii) to maintain a connection with his or her family, extended family, culture or tradition;  

(g) the child’s -  

(i) age, maturity and stage of development;  

(ii) gender;  

(iii) background; and  

(iv) any other relevant characteristics of the child;  

(h) the child’s physical and emotional security and his or her intellectual, emotional, social and 

cultural development; 

(i) any disability that a child may have;  

(j) any chronic illness from which a child may suffer;  

(k) the need for a child to be brought up within a stable family environment and, where this is 

not possible, in an environment resembling as closely as possible a caring family environment;  

(l) the need to protect the child from any physical or psychological harm that may be caused by-  

(i) subjecting the child to maltreatment, abuse, neglect, exploitation or degradation or exposing 

the child to violence or exploitation or other harmful behaviour; or  

(ii) exposing the child to maltreatment 

(m) any family violence involving the child or a family member of the child; and  

(n) which action or decision would avoid or minimise further legal or administrative proceedings 

in relation to the child. 

These factors are not close-ended; they may be substituted by the courts to suit the 

best interests of the child. In terms of the Children’s Act, a child may participate in 

decision-making in matters that affect him/her as section 10 provides that every child 

that is of such an age, maturity and stage of development as to be able to participate 
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in any matter concerning that child has the right to participate in an appropriate way 

and views expressed by the child must be given due consideration.  

2.4 Conclusion  

The prescript of the best interests of the child and the right to care are contained in 

relevant provisions in the CRC, ACRWC and the Constitution of South Africa. CRC 

does not deal specifically with the children of incarcerated caregivers, but it protects 

their right to parental care in Article 9. It also provides that a child have a right to live 

with his/her parents unless it is contrary to the best interests of the child. ACRWC in 

Article 30 deals with children of incarcerated parents, it promotes for non-custodial 

sentence and where it is not possible, the affected children should be provided with 

appropriate alternative care. The inclusion of the best interests of the child in the 

Constitution elevated the best interests of the child principle to a constitutionally 

protected fundamental right. The constitutional injunction of the best interest principle 

entrenched in section 28(2) requires that it be carefully deliberated in decisions that 

would affect the child. Therefore, where the caregiver is sentenced to a custodial 

sentence, the right of the child to care in section 28(1)(b) of the Constitution is 

curtailed.  

In such cases, the state is obliged to provide special protection for a child deprived of 

family environment and ensure that appropriate alternative family or institutional 

placement is available. The CRC, ACRWC and Constitution should be interpreted ad 

implemented to protect the right of the child to parental care using the best interests’ 

principle to ensure the realisation of their rights. The constitutional concept of the best 

interests’ principle applies ‘to every matter concerning the child’. South Africa’s 

ratification to the CRC and ACRWC means that it has to carry the values of both 

treaties that relates to the best interests of the child. The courts must take the CRC 

and the ACRWC into consideration when interpreting section 28 of the Constitution. 

Section 39(1) of the Constitution encourages courts to consider international law when 

interpreting the Bill of Rights. Where there is a clash of rights or interests, the best 

interests must override the decisions in situations where the decisions may be contrary 

to the well-being of the child.  
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In summary, the court in applying their mind when making a decision regarding a child 

with an incarcerated primary caregiver has to remember that children are vulnerable; 

they need to be nurtured and be taken care of. The courts must follow a child-centred 

approach to protect the rights and interests of children with incarcerated parents. It 

should shifting the focus in order to give regard to constitutional requirements would 

reduce the destruction of the right to family life.   
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CHAPTER 3 

SENTENCING OF A CAREGIVER AND THE RIGHT OF THE CHILD TO CARE 

PRIOR S v M 

3.1 Introduction 

Pre-constitutional era, sentencing in criminal law was governed by the principles found 

in S v Zinn, which requires that courts should consider the following three factors: the 

nature of the crime, the personal circumstances of the offender and the interests of 

the society.105 Prior to the judgement of S v M children were not regarded as affected 

persons in the criminal sentencing process. Children and their interests formed part of 

the offender’s circumstance or a mere mitigating factor in the sentencing process. The 

best interests of the child were not given regard in criminal proceedings. The influence 

in children’s rights in sentencing became recognised in S v Kika and S v Howells, 

which will be discussed below. Although the earlier case law did not apply an in-depth 

child-centred approach, it established the duty that a sentencing court had a duty to 

consider the rights of the children and the impact of the sentence on the children. 

3.2 Earlier cases pre-S v M 

3.2.1 S v Kika 1998 (2) SACR 428 (W) 

This was the first case to link the sentencing of a primary caregiver to section 28(1)(b) 

of the Constitution.106 The matter came before the High Court as an automatic review. 

The accused was convicted of assault with intent to commit grievous harm. He was 

sentenced to a fine of R3000 or 18 months imprisonment should he default on 

payment.107 Cloete J highlighted that the magistrate ignored the statement by the 

accused when mitigating the sentence. The accused mentioned that she was the sole 

guardian and a mother of two minor children.108 The court found that the magistrate 

acted irresponsibly by passing a sentence without taking any steps for the welfare of 

the children whose ages where also not known by the court. The trial court judge 

referred to section 28(1)(b) of the Constitution and noted that a judicial officer who 

imposed sentence of imprisonment on an accused who was a custodian of a minor 

                                                           
105 Carnelley & Epstein (2012) 1 SACJ 106. 
106 Skelton (2008) 1 CCR 107. 
107 S v Kika para [429B]. 
108 S v Kika para [430B]. 
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child must make appropriate enquiries with a view to issue an order as contemplated 

by section 11(1) of the Child Care Act 74 of 1983.109 Furthermore, in making such a 

decision the judicial officer must bear in mind that the accused as the mother of the 

child can be permitted to have the child in prison with her as permitted by section 94 

of the Correctional Services Act 8 of 1959. Cloete J requested that an enquiry be held 

as to what happened to the children of the accused. The police visited the accused’s 

home and found from the children’s maternal grandfather that the children were looked 

after by the accused’s friend who was unemployed.110 The court ordered that the 

sentence be set aside; the matter was referred back to the trial court for the purposes 

of sentencing.111 The court ordered that should the sentence of imprisonment be 

imposed, the magistrate should conduct an enquiry that an order in terms of section 

11 of the Child Care Act should be made or that the welfare of the children is properly 

considered.112 

3.2.2 S v Howells 1999 (1) SACR 675 (CPD) 

The appellant was a divorcee with three minor children. She was convicted of fraud 

which she committed over a period of two years.113 She was sentenced to fours’ 

imprisonment in terms of section 276(1)(i) of the CPA, plus a further 2 years’ 

imprisonment suspended for a period of 5 years on some conditions.114 She appealed 

against the sentence on the basis that her children’s interests were not taken into 

consideration as the sentencing court imposed a custodial sentence. Mr Howells had 

access to the children, was a co-resident parent and he maintained the children.115 Mr 

Howells was not suitable to care for the children as he would come home drunk.116 

When the sentence was imposed, the appellant was employed. Her earnings and the 

child maintenance received from her ex-husband were sufficient for taking care of 

herself and the children.117 Counsel for the appellant argued that a sentence in terms 

                                                           
109 S v Kika para [430D]. Section 11(1) provides that “if it appears to any court in the course of any 
proceedings before that court that any child has no parent or guardian or that it is in the interest of the 
safety and welfare of any child that he be taken to a place of safety, that court may order that the child 
be taken to a place of safety and be brought as soon as may be thereafter before a children's court”. 
110 S v Kika para [431F]. 
111 S v Kika para [431G]. 
112 S v Kika para [431H]. 
113 S v Howells para [675E]. 
114 S v Howells para [676E]. 
115 S v Howells para [678A]. 
116 S v Howells para [678D]. 
117 S v Howells para [678H]. 
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of section 276(1)(i) of the CPA was suitable, as the appellant was a productive person 

and could make a positive contribution in her work environment and gain public trust 

again.118 He further rose that it would not be in the interests of the children to impose 

a sentence of imprisonment because the appellant’s ex-husband is not suitable to take 

care of the children.119Their maternal grandparents worked full-time and spoke a 

different language. He noted that imprisonment of the appellant would therefore be 

detrimental to the minor children.120 Van Heerden AJ had to establish whether there 

was a material misdirection when the sentence was imposed, in order to interfere with 

the sentence. He found that the magistrate had carefully considered the various 

sentencing options available. According to the learned judge the seriousness of the 

offence and the interests of society it was justifiable to impose a sentence of 

imprisonment.  

He also emphasised that the offence committed was a serious one and it involved the 

betrayal of a position of trust.121 The learned judge held that the appellant’s personal 

circumstances, the interests and needs of the minor children would require that the 

appellant be sentenced to correctional supervision in terms of section 276(1)(h) of the 

CPA. He considered the effect on the minor children of the sentence imposed by the 

magistrate, taking into account section 28(2) and section 28(1)(b) of the 

Constitution.122 The court emphasised that where the sentence to be imposed would 

result in the imprisonment of the accused, the magistrate must conduct an enquiry 

regarding the well-being of the children.123 This meant that the interests of society 

outweighed the interests of the appellant and her children.124 It was noted by the court 

that there was a real risk that should the appellant be imprisoned; her children would 

be taken into care.125 The sentence imposed promoted the element of deterrence 

needed to curb the increasing incidence of white-collar crime.126 

                                                           
118 S v Howells para [679C]. 
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Van Heerden AJ highlighted that that the court was aware of the need to protect the 

interests of the appellant’s minor children and would in its order include provisions 

designed to achieve this end as best as possible.127 It has been brought to our 

attention that the magistrate erred in imposing the sentence, because he sentenced 

the appellant to four years’ imprisonment in terms of section 276(1)(i) of the CPA, plus 

a further 2 years’ imprisonment suspended for a period of 5 years on certain 

conditions.128 The Supreme Court of Appeal held that the sentencing court must 

consider the maximum period of imprisonment imposed by including both the 

suspended and unsuspended sentence.129 The court ordered made the order that the 

Registrar must approach the Department of Welfare and Population Development to 

investigate the children’s children without delay and take appropriate steps to ensure 

that the children are well cared for, the children remain in contact with the appellant 

while she was incarcerated ant that the family is reunited once the accused is released 

from prison.130  

In both the cases, the rights of the children were limited in terms of section 36(1) of 

the Constitution, where the court considered the interests of society as well as the 

need to deter the offender and sending a strong message to the public against 

committing a similar offence. The imposition of a custodial sentence and an order that 

alternative care should be arranged, even after considering the best interests of the 

child was an example of a limitation to the interests of the children to cater for other 

interests. This shows that when a primary caregiver of minor children is sent to prison, 

the court along with all relevant authorities should directly protect the right of the 

children to care. The court failed to make an order of alternative care while the mother 

was in prison. There was lack of an adequate legal and policy arrangements that 

ensured that the sentencing courts investigated the best interests of the child prior the 

imposition of a custodial sentence. A competent court would have used the available 

evidence to give an order on the alternative caregiver and the address without further 

delays. 
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Following a child centred approach does not mean that the best interests of the child 

should outweigh all the other factors in that case or the court to ‘fit into the shoes of 

the child’. What is required is that the sentencing court must protect the rights of the 

innocent children, while balancing all competing interests when sentencing a primary 

caregiver.  

3.3 S v M 2008 3 SA 232 (CC) 

The case of S v M is worthy of a lengthy discussion as it is the leading case that 

elaborates on the best interests of the child and the right of the child to care when 

sentencing a caregiver. It recognises children as the most vulnerable members of 

society. It discusses how the court should apply the best interest of the child in a child-

centred approach. Now, the best interest principle has to be applied from the time of 

arrest to the sentencing of the primary caregiver to protect the child’s rights from 

infringement. 

3.3.1 Facts  

M was a 35-year old single mother and the primary caregiver to three minor boys. She 

was convicted of fraud and sentenced to a fine coupled with a term of imprisonment 

that was suspended for five years. Her legal representative requested correctional 

supervision as a form of punishment. As M was deemed an appropriate candidate for 

correctional supervision, the court requested for a correctional supervision report, 

which indicated that she qualified for correctional supervision.131 The Wynberg 

Regional Court convicted M of 38 counts of fraud and 4 counts of theft. She was 

sentenced to four years’ direct imprisonment. Pending the outcome of her appeal 

regarding the sentence in the Regional Magistrate’s Court. When the Cape High Court 

heard her matter, it concluded that she was wrongly convicted for one count of fraud. 

M was granted leave to appeal and bail. 

Her previous sentence was converted to imprisonment under section 267(1)(i) of the 

CPA.132 Given the seriousness of the offence the court had to impose a direct custodial 

sentence rather than a sentence of correctional supervision. M petitioned to the 

Supreme Court of Appeal as she was unsatisfied with the High Court’s order of 
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imprisonment.  She had hoped for a non-custodial sentence based on the fact that 

there were mitigating factors. The High Court had failed to consider her children’s right 

to parental, family or alternative care.  Her request to appeal the sentence imposed by 

the Regional Court was turned down by the High Court. She proceeded to approach 

the Constitutional Court which enrolled her application for leave to appeal against the 

sentence imposed by the High Court.133 

3.3.2 Key questions 

The Constitutional Court raised a few main questions. They included the following:134 

3.3.2.1. What constitutes the ‘best interests of the child’ in relation to the case? 

3.3.2.2. Whether the rights of children, as set out in section 28, require more from the 

sentencing court over and above the responsibilities that were imposed by the Zinn-

triad. 

3.3.2.3. What is the proper approach that the sentencing court has to follow when 

sentencing a primary caregiver of minor children? 

3.3.2.4. Whether the duties as prescribed to the sentencing court have been observed. 

3.3.2.5. What is the appropriate sentence to be imposed on M? 

3.3.3 Majority judgement 

The majority judgement was handed down by Sachs J with whom six other judges 

concurred.135 They considered the questions highlighted above and discussed the 

effect of the best interests of the child on any sentencing court as the point of 

departure.  

3.3.3.1 The understanding of the ‘best interests of the child’ principle in order to protect 

the right of a child to receive parental, family and alternative care 

The court expanded on the importance of section 28 of the Constitution and how it 

could be applied in the sentencing process. This section protects children from all 

angles and their right to form part of a family unit. Section 28(2) provides that a child’s 

best interests are of paramount importance in every matter concerning the child. When 

a caregiver is sent to prison the family life of the child is disrupted. Section 28(1)(b) 
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places an obligation on the state to provide alternative care when the children are 

separated from their primary caregiver. The section provides that every child has the 

right to family care or parental care, or to appropriate alternative care when removed 

from the family environment. Sachs J has made a valuable contribution  that where 

the accused person was the caregiver to minor children the issue was the imposition 

of a sentence without paying appropriate attention to the need to have special regard 

for the child’s interests, and it was not the sentencing of the primary caregiver in and 

of itself, that threatens to violate the interests of children.136 He examined the 

competing interests (the importance of maintaining the integrity of family care and the 

duty of the State to punish criminal misconduct), and in weighing up the conflicting 

interests he provided that: 

“The paramountcy principle, read with the right to family care, required that the interests of children 

who stood to be affected receive due consideration. It does not necessitate overriding all other 

considerations. Rather, it called for appropriate weight to be given in each case to a consideration 

to which the law attaches the highest value, namely, the interests of children who may be 

concerned”.137 

Sachs J established a three-step test. The first includes the consideration of the 

interests of children; the second, the retention in the inquiry of any competing interests 

because the best interests’ principle does not trump all other rights and lastly, the 

apportionment of appropriate weight to the interests of the child. This shows the need 

to incorporate the best interests’ principle in all legal matters where children are 

involved.138 Sachs J has provided a greater clarity on the nature of the best interests’ 

principle.139 

3.3.3.2 The approach the sentencing court has to follow when imposing sentence on 

a caregiver of minor children 

The correct approach is set out in section 28, which requires that the sentencing courts 

must consider the ‘best interests of the child’ and balance other competing interests. 

Sachs J held that: 
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“Focused and informed attention needs to be given to the interest of children at appropriate 

moments in the sentencing process. The objective is to ensure that the sentencing court is in 

an adequate position to balance all the varied interests involved, including those of the children 

placed at risk. Specific and well-informed attention will always have to be given to ensure that 

the form of punishment imposed is the one that is least damaging to the interests of the children, 

given the legitimate range of choices in the circumstances available to the sentencing courts”.140 

The applicant, curator and amicus agreed with the court on the effect of section 28. 

The section requires the sentencing court to give specific and independent 

consideration to the impact that a custodial sentence of a primary caregiver would 

have on the minor children.141 The view of the amicus was that the child of a primary 

caregiver should not be seen as a ‘circumstance’ but an individual whose interests 

need to be considered independently.142 This was a correct way because children are 

vulnerable beings and deserve to be protected and heard. The interests of each child 

would depend on the circumstances of their cases. The competing interests in M’s 

case was the right of the children to parental or family care and their best interests 

considered, as well as, the rights of society to be protected by the punishment of 

criminal conduct.143 Sachs J supported the amicus by emphasising the individuality of 

the children and as right-holders. He highlighted: 

“Every child has his or her own dignity. A child should be constitutionally imagined as an 

individual with a distinctive personality, and not as a minute adult waiting to reach full size, he 

or she cannot be treated as a mere extension of his or her parents umbilically destined to sink 

or swim with them. The sins and traumas of fathers and mothers should not be visited on their 

children”.144 

The view by the judge on seeing the child as a separate being to their parents is agreed 

with. Although the children are born from their parents, they are individuals that as 

they mature they will be capable to make their own decisions. So they should not be 

painted with the same dirty brush. Again, Sachs J noted that section 28 meant that the 

children should not be punished for their parent’s mistakes. On the other hand, the 

right to parental care cannot be used by the primary caregiver to evade the 

consequences his/ her wrongdoings. However, a non-custodial sentence should 
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always be considered, not as a way for the parents to escape punishment for their 

wrongdoings but to protect the interests and the right of the children to.145 The court 

observed that innocent children could be protected from harm through proper 

consideration their right to parental care and held as follows: 

“Thus, it is not the sentencing of the primary caregiver in and of itself that threatens to violate 

the interests of the children. It is the imposition of the sentence without paying appropriate 

attention to the need to have special regard for the children's interests that threatens to do so. 

The purpose of emphasising the duty of the sentencing court to acknowledge the interests of 

the children, then, is not to permit errant parents unreasonably to avoid appropriate punishment. 

Rather, it is to protect the innocent children as much as is reasonably possible in the 

circumstances from avoidable harm”.146 

The purpose of section 28 is to ensure that where possible, the law must avoid any 

breakdown of family life or parental care that may threaten to put children at risk. 

Where the rupture of the family is unavoidable, the State is obliged to minimise the 

consequent negative effect on the children.147 The State is placed with the duty to 

arrange suitable alternative care in the absence of family or parental care and must 

refrain from any action that can infringe upon the rights of the children.148 Although the 

State must create conditions in which children can lead happy and productive lives, 

alternative care is always not in the ‘best interests of the child’.149 Children who are 

separated from their parents are likely to relocate to other areas far from their usual 

surroundings. In those childcare centres provided for by the state as alternative care, 

children are ill-treated and not well taken care of and even when cared for by family 

members, the carers bear financial burdens and sometimes the children are molested 

and exposed abuse.  

The right to parental care must be taken into account by a sentencing court where 

more than one sentence may be imposed on such a person. Every child should enjoy 

parental care, as well as their childhood in a nurturing family environment. Where their 

family life is at stake, section 28(1)(b) comes into play and emphasise that children 

should be able to observe life lessons from their parents. Sachs J observed that 
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section 28(1)(b) serves a purpose to show that parents have a responsibility to be a 

role model to their children by swaying them in the right direction. That is how to deal 

with challenges and differentiating right from wrong. As well as, their financial, physical 

and emotional needs.150 Considering the current approach to sentencing, Sachs J 

stated that the classic Zinn-triad151 was the departure point in sentencing. In cases 

where the accused was a primary caregiver, the court had to ensure that appropriate 

attention was afforded to the interests of children when deciding on an appropriate 

sentence. The majority viewed, as also pointed out above, that in all relevant matters, 

the children of perpetrators will weigh in as an independent consideration and the 

weight to be attached to a particular case would depend on its merits.152 The court 

formulated guidelines that a sentencing court has to follow where a primary caregiver 

of children is involved. This will serve as a basis that the right of the children to 

parental, family or alternative care has been taken into consideration. 

The sentencing court should find whether the accused is a primary caregiver of minor 

children, where there are indications that might be so. I disagree with the indication 

statement because it means that the court must have a suspicion that the accused is 

a caregiver. What evidence will the court draw from? Will the court use the age of the 

accused? That will not be the correct way. The court has a duty to ask the accused on 

their first appearance whether he/she was a primary caregiver or not and it should 

gather evidence to confirm the information presented by the accused. Not every case 

requires a pre-sentence report, as the convicted person can clarify his/her personal 

circumstances along with supporting evidence. The state may verify the information 

by conducting an investigation. Where the court deems a custodial sentence as 

appropriate, it should ascertain the effect of the sentence on the children and ensure 

that the children would be well taken care of while their parent is in prison. Also, in 

cases where the sentence is non-custodial, the court must take into account the best 

interests of the child. Lastly, the court must apply the paramountcy principle as a guide 

for imposing an appropriate sentence, where there are a range of sentences that are 

available.153 The imposition of a non-custodial sentence does not mean that the best 
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interests of the child have been taken into full consideration, as many courts have the 

tendency of punishing the accused of the offence committed rather than the effect of 

the sentence on the accused’s child. The courts have to weigh the rights of the child 

as an independent factor in imposing a sentence. On the other hand, where the 

primary caregiver has committed a serious offence, the courts must sentence a 

primary caregiver to prison if a custodial sentence is appropriate. Where a term of 

imprisonment is imposed, the court must ensure that the children will be taken care of 

during the period of incarceration and not to ignore them.154 Section 28(2) read with 

section 28(1)(b) of the Constitution places some responsibilities when a custodial 

sentence for a primary caregiver is in issue.155 Sachs J explained that the imposition 

of these four responsibilities on a sentencing court would ensure that the interests of 

children are taken into account at appropriate moments in the sentencing process.156  

The importance of maintaining the integrity of family care157 and the duty of the state 

to punish criminal misconduct has to be weighed by the sentencing court where the 

right to family, parental or alternative care must be taken into account as an 

independent factor.158 Sachs J concluded that sentencing officers must give due 

consideration and be diligent when dealing with the interest of children who stand to 

be affected.159 Children are the invisible population, thus the courts have a duty to be 

their voice in the process and protect them in any possible way. 

3.3.3.3 Observation of the court’s duties in this case 

The court had to determine whether the duties imposed on the sentencing court had 

been observed by the Regional Court and the High Court. It pointed out the regional 

magistrate asked obligatory questions to determine who will look after the children 

when the caregiver is sent to prison, without giving any considerations to the right of 

the children to family, parental or alternative care in sentencing the caregiver. The 

enquiry conducted by the magistrate was inadequate.  The court fell short of a social 
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worker’s report and no other method was used to acquire adequate information 

regarding the children’s future. The quality of alternative care that the children will 

receive was not fully investigated, as well as the potential impact that splitting the 

children up and moving them would have had on their schooling and other activities.160 

The courts must ensure that it reduces the negative impacts on the children. The High 

Court and Regional Court failed to comply with the obligations imposed on them by 

section 28(2), read with section 28(1)(b) of the Constitution, as they did not apply their 

minds in this instance.161 The High Court was aware of the fact that the accused was 

a primary caregiver, but failed to consider the right of the children to care. It did not 

investigate what consequences the imposition of a custodial sentence on the accused 

would have on the children, neither obtained sufficient information regarding the 

accused children. Sachs J thus found that both sentencing courts misdirected 

themselves by not paying sufficient attention to constitutional requirements. The 

Constitutional Court was therefore entitled to reconsider the appropriateness of the 

sentence imposed by the High Court.162 

3.3.3.4 Appropriate sentence 

Sachs J explained that where a sentence has been set aside on appeal, the 

Constitutional Court would normally have to remit the matter either to the Regional 

Court or the High Court, where either of the courts would impose a new sentence in 

light of the Constitutional Court’s judgement.163 However, in this case the matter had 

to be finalised, as many years had passed since the offence was committed. It was 

also in the best interest of the children to do so. In determining an appropriate 

sentence, he explained that they were faced with two options: the first was to sentence 

the accused to a period of correctional supervision and the other was to sentence the 

accused to a period of imprisonment. The learned judges explained that although M’s 

offences were committed repeatedly, motivated by greed and were serious. It was not 

in the interest of the children to send M to prison.  

He concluded that an accused should not be excluded from correctional supervision 

just because they are repeat offenders.164 M was placed under an order of correctional 

                                                           
160 S v M para [46]. 
161 S v M para [47]. 
162 S v M para [48]. 
163 S v M para [49]. 
164 S v M para [75]. 



  
 
 

43 
 

supervision. Correctional supervision has rehabilitation as its main aim as it takes 

place within the society.165 The court highlighted additional advantages of correctional 

supervision as follows:  

“It can serve to protect society without the destructive impact incarceration can have on a 

convicted criminal’s innocent family members. Thus, it creates a greater chance for 

rehabilitation than prison does, given the conditions in our overcrowded prisons.166 It keeps 

open the option of restorative justice in a way that imprisonment cannot do. One of its strengths 

is that it rehabilitates the offender within the community, without the negative impact of prison 

and destruction of the family.  It is geared to punish and rehabilitate the offender within the 

community leaving his or her work and domestic routines intact and without the negative 

influences of prison”.167 

The accused has to agree to the conditions attached to the form of correctional 

supervision. If used proactively, it yields good results. This form of punishment is great 

as it transitions the accused back into the society. It allows them to lead a socially 

responsible life.168 They are able to go back to do their daily activities such as going 

to work. It reduces the state’s expenses in providing alternative care and welfare 

services to the children of the offender. Sachs J in arriving at this decision was 

influenced by the fact that all the reports presented before the court indicated that M 

was a good parent and her children are devoted to her. Imprisonment would involve 

separating the children from their parent. An alternative care could be arranged but 

the children may be placed in homes far away from the schools they went to, as well 

as their communities. The curator also indicated that further imprisonment had the 

effect of placing more strain than on the family with potentially devastating effects on 

the children.169  

Given the negative impact of possible incarceration of M and that if the accused was 

sent back to prison her business would collapse and she would not be able to maintain 

her children,170 Sachs J concluded that: 
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“The evidence made available to us establish that, despite the bad example M has set, she is 

in a better position than anyone else to see to it that the children continue with their schooling 

and resist the pressures and temptations that would be intensified by the deprivation of her care 

in a socially fragile environment. It is to the benefit of the community, as well as of her children 

and herself, that their links with her not be severed if at all possible.171 

This evidence indicated that the children should receive primary care from their 

mother.172 Sachs J concluded the circumstances of this case meant that M, her children, 

the community and the victims who would be repaid from her earnings, stood to benefit 

more if she was placed under correctional supervision than being sent back to jail.173  

3.4 Final sentence 

As indicated above, the court upheld the appeal. The sentence imposed by the High 

Court was set aside. It was replaced with a suspended sentence of four years provided 

that M would not be convicted of a similar offence and that she repaid all her victims. 

She was placed under correctional supervision in terms of section 276(1)(h) of the 

CPA for three years, coupled with community service of ten hours per week for three 

years and that she received counselling on a regular basis.  

3.5 Academic commentary 

The S v M case elicited commentary from several authors. Coetzee notes the 

sentencing process from a therapeutic point.174 She describes the judgement as falling 

within therapeutic jurisprudence. According to Coetzee therapeutic jurisprudence 

requires the court to apply the law in a therapeutic manner, by searching for ways that 

will minimise negative effects and promote positive effects on the wellbeing of those 

affected by the law.175 She elaborates on those parts of the judgement that supported 

her view, and argued that the court’s finding, that the use of section 28 was to prevent 

the law from breaking down family life or parental care, facilitated a therapeutic 

outcome in sentencing. Though the court applied the traditional Zinn-triad, it still 

reached a conclusion that a non-custodial sentence was the appropriate sentence. 
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Despite alternative family care being available, should their mother be imprisoned, 

Sachs J was of the opinion that alternative care was inappropriate and not in the best 

interests of the children (or for their well-being). Since evidence presented showed 

that M was the best person to take care of the children, further imprisonment would 

affect the children negatively. Therefore, the sentence of imprisonment was 

suspended and replaced with a correctional supervision order. Coetzee concludes that 

the consideration of the well-being of the children resulted in a shift from a custodial 

to a non-custodial sentence.176 In addition, not only did the children benefit from this 

decision, but also the crime victims.177 Mujuzi notes that S v M departed from the 

traditional approach, where punishment focused on the offender and not on the 

children of the offender.178 Skelton welcomes the decision in S v M.  

She argues that it was in line with regional instruments, in particular, the ACRWC. She 

emphasises that the sentencing court’s new duty to consider the rights of the children 

when sentencing their primary caregiver, derives support from international and 

regional instruments. It was highlighted that the amicus submissions distinguished 

between the ACRWC and the CRC; the ACRWC contains a separate and distinctive 

commentary on ‘children of imprisoned mothers’, namely article 30, which has no 

counterpart in the CRC.179 Article 30 of ACRWC reads: 

“States Parties to the present Charter shall undertake to provide special treatment of expectant 

mothers and to mothers of infants and young children who have been accused or found guilty 

of infringing the penal law and shall in particular:  

(a) Ensure that a non-custodial sentence will always be first considered when sentencing such 

mothers;  

(b) Establish and promote measures alternative to institutional confinement for the treatment of 

such mothers;  

(c) Establish special alternative institutions for holding such mothers;  

(d) Ensure that a mother shall not be imprisoned with her child;  

(e) Ensure that a death sentence shall not be imposed on such mothers;  

(f) The essential aim of the penitentiary system will be the reformation, the integration of the 

mother to the family and social rehabilitation.” 
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Skelton also notes that the S v M judgement represents a slight shift away from the 

rights of the caregiver towards the rights of their children. The judgement did not get 

involved in the discussion of the rights of the primary caregiver, but focused on the 

best interests of the children and their rights. The court’s discussion centred on rights 

of the children to family and parental care and their best interests given appropriate 

weight. She was of the view that the S v M judgement’s most insightful aspect lies in 

its development of child law where the court held that children’s rights were distinct 

from those of their caregivers.180 This distinction presented a significant new 

development on the rights of children in criminal proceedings.181 Skelton further 

opposed the state’s argument that the consideration of the rights of children by the 

sentencing courts puts primary caregivers at an advantage of evading punishment, 

pointing out that it is difficult to identify the precise circumstances in which the best 

interests of the child will justify a non-custodial sentence.182  

Carnelley and Epstein’s perspective is from a social, financial and psychological 

impact. They point out that the imprisonment of caregivers has short and long term 

consequences that should be considered.183 One consequence is the destruction of 

the family unit and in such case, the child should be provided with alternative care. 

The alternative caregiver will also incur financial baggage as a result of taking care of 

an extra person, which may result in the child having to relocate or change the 

caregiver. The child of the incarcerated parent may also suffer from emotional and 

psychological problems. The severity of the impact would depend on the age of each 

child. All these matters should be attended to. Freedman highlights the difficulty that 

the various sentencing courts face when determining the best interest of the child.184 

Couzens agrees with Freedman by stating that the difficulty in applying the principle 

of the child's best interest is to precisely determine its scope.185  

It should consider, in particular, the types of actions which concerns the child or 

children, and to which this principle should be applied. Courts are often faced with 

similar tasks, for example, when deciding on matters relating to divorce, placement of 
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children, or adoptions. Taking into account the child's best interest in decisions related 

to family law is similarly challenging. 

3.6 Conclusion 

The judgement in S v M creates a major change in the judicial approach during 

sentencing in criminal proceedings in South Africa. The court made considerable 

efforts to apply a child-centred approach when sentencing a caregiver. Though 

children of such perpetrators are simply third parties in the particular sentencing 

matter, a new precedent was set whereby courts must protect the right of the child to 

care. It can be drawn from S v M that, when deciding on an appropriate sentence, a 

child should no longer be viewed as a mere mitigating factor or a circumstance of the 

offender. Where the accused is a primary caregiver, the best interests of the child 

should be weighed as an independent or separate factor. In considering what 

sentencing option is appropriate, the sentencing officer must pay attention to the rights 

of the child to receive parental, family or alternative care as stipulated in section 

28(1)(b).186 In summary, the Constitutional court thus established a guidelines that 

must be followed when sentencing a caregiver, in that the interest of the children must 

be given primary consideration, as an independent factor.  

The court in S v M considered the best interests of the children though they were not 

the ones on the wrong side of the law. Although the children were only indirectly 

involved, they still stand to be affected by the court’s decision to impose a custodial 

sentence. Such a sentence would mean that their right to parental care will be 

curtailed.187 The guidelines in S v M only apply to caregivers and not breadwinners. 

The primary caregiver needs not be the biological parent of the child concerned.  In 

South Africa most children are cared for by foster parents or extended family 

members. The courts are now aware of the need to balance the varied interests that 

may arise during the proceedings. The case of S v M established that the discretion 

of the sentencing court is determined by the availability of the other parent to take care 

of the child. If the court is satisfied that the other parent is capable of taking care of 

the child, then a custodial sentence may be imposed.188 If the court establishes that 
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the custodial sentence affects the children, the court has to apply section 28(2) of the 

Constitution and to put the best interest of the child principle into play.189  S v M 

confirms previous Constitutional Court case law that section 28(2) should not be 

interpreted to mean that the best interest of the child should override other competing 

interests or receive priority in all cases. The right may be limited in terms of section 36 

of the Constitution.190 This is also emphasised by Article 3(1) of CRC,191 which states 

that the best interests of the child is one of the existing factors, but not primary, 

therefore other legitimate interests may thus take priority over the best interests of the 

child. The consideration of the best interests of children in the sentencing process 

highlights the conflict between the best interests of a child and the interest of society 

when punishing the wrongdoer in serious crimes. Where a custodial sentence is the 

appropriate sentence, courts must ensure that they have adequate information on the 

impact the sentence will have on the child.  
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CHAPTER 4 

THE DEVELOPMENT OF THE RIGHT OF THE CHILD TO CARE IN THE 

SENTENCING PROCESS THROUGH CASE LAW POST S v M-JUDGEMENT 

4.1 Introduction 

Chapter 3 showed that, prior to S v M, punishment focused mainly on achieving its 

objectives without considering the impact the sentence would have on the rights of the 

minors under the offender’s care. However, relying on section 28 of the Constitution, 

the Constitutional Court broadens the punishment discussion to include an emphasis 

on the effect the punishment would have on the children, should their caregiver be 

sent to prison.192 In assessing South African jurisprudential developments since the 

landmark case of S v M in the sentencing of primary caregiver, several academics 

note the considerable impact this judgement had.193 S v M is described as 

revolutionising sentencing in cases where the person being sentenced is the sole 

primary caregiver of minor children, but not necessarily in the case of a main 

caregiver.194 

The right of the child to parental, family or alternative care should now always be 

considered when sentencing primary caregivers of minor children. Its major impact on 

sentencing procedure, reasserts the central role and the right of the children to care 

as an independent consideration in the sentencing process.195 This means that the 

children’s right to care should weigh against any other competing interest. The right of 

the child to parental, family or alternative care should not be viewed as an aspect 

under the personal circumstances of the accused (as a primary caregiver) and should 

be given primary consideration. The Constitutional Court found that where both a 

custodial and a non-custodial sentence were appropriate, the best interests of the 

children should weigh in favour of a non-custodial sentence, and thus should be the 

preferential sentence. Where a non-custodial sentence is inappropriate, suitable 

alternative care should then be arranged.196  
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Since the S v M judgement, children have been recognised as a fourth category of 

persons197 that should be considered during the sentencing process where the person 

being sentenced is a primary caregiver. The sentencing court must now, where a 

number of sentencing options are available, ensure that the right of children to care 

be given primary consideration and must weigh as an independent factor. The case 

will be discussed in detail below with the commentary of legal scholars. This chapter 

traces the implementation of the S v M principles in consequent case law. 

4.2 Adherence to the S v M guidelines for the sentencing of a caregiver 

As highlighted above, S v M has significantly rearranged the sentencing framework, 

making room for the rights of affected children to be introduced into the decision- 

making process.198 Since then, courts have been more sensitive to the interests of 

children where their primary caregiver is to be sentenced. They further take precaution 

when dealing with children, by following the guidelines articulated in S v M, in all 

matters where there are indications that the accused might be a primary caregiver. 

Since S v M the court has a duty to ensure that the needs of children are considered 

along with the State’s need for punishment, in an attempt to reduce the negative 

effects of curtailing the right to parental, family or alternative care on the children.199 

The courts can now distinguish between caregivers and co-caregivers of minor 

children during sentencing.200 

Regional and international instruments201 also drew inspiration from the principles 

outlined in S v M, which strengthened children’s rights in criminal law. S v M not only 

                                                           
197 See Skelton 2012 1 SACJ 180. 
198 Donson 2016 63 (3) Probation Journal 335. 
199 Skelton & Mansfield-Barry 2015 European Journal of Parental Imprisonment 13. 
200 Skelton & Mansfield-Barry 2015 European Journal of Parental Imprisonment 14.  In MS v S 2011 (2) 
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201 For example, the Human Rights Council in 2012 adopted a resolution Rights of the Child (2012): 
A/HRC/RES/19/37 which called upon states to emphasise non-custodial measures when sentencing 
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quoted the S v M judgement and confirmed that the best interests of the child must be given primary 
consideration where the parent stand to be incarcerated. See also Skelton & Mansfield-Barry (2015) 
European Journal of Parental Imprisonment 15. 
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had a significant impact on the sentencing procedure both in South African and 

international courts, but its principles have also been applied beyond the sentencing 

context, to include bail proceedings.202 The court provided guidelines that should be 

considered where the caregiver of minor children is sentenced, which emphasises the 

significance of the children of the offender, putting their interests as priority. S v M has 

developed and established principles that are observed globally.203 As a result of the 

development, in some cases post-S v M, the sentences were set aside, some were 

remitted back to the trial courts to reconsider sentence, and in others the sentence 

was reduced on the basis that they had not considered the right of the child to parental, 

family or alternative care.204 In numerous cases the offenders before the courts were 

primary caregivers of minor children where the principles and guidelines articulated in 

S v M had to be applied. 

4.3 Applicable case law 

This section will analyse reported case law where the courts considered the right of 

the child to care when sentencing the primary caregiver and how they evaluated and 

applied the principles articulated in S v M. 

4.3.1 S v Langa 2010 (2) SACR 289 (KZP) 

The appellant was convicted on six of the seven counts. She was charged with 

charged on two counts of murder, two counts of kidnapping, one of theft and one of 

malicious injury to property. She was sentenced to life imprisonment for count one, 20 

years’ imprisonment for count two, 10 years’ imprisonment for counts three and four 

and 7 years’ imprisonment for counts five and seven.205 The issue before the court 

was whether the sentencing court considered the right of the children to parental, 

family or alternative care when it imposed a term of life imprisonment.206 The appellant 

                                                           
202 See S v Peterson (2008) 2 SACR 353 (C) where the court found that being a primary caregiver of a 
child makes you eligible for bail as an exceptional circumstance under the Criminal Procedure Act. 
However, in this case the accused was a co parent and the exception did not apply to her and was 
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emphasises the principle of making sure that the best interest of the children is considered even when 
the offender is not their primary caregiver.  
203 Skelton & Mansfield-Barry 2015 European Journal of Parental Imprisonment 14. 
204 Skelton & Mansfield-Barry (2015) European Journal of Parental Imprisonment 15. See belowS v 
Londe 2010 (1) SACR 377 (ECG), S v De Villiers 2016(1) SACR 148 (CC), S v Piater 2013 (2) SACR 
254 and others to be discussed in case law showing the developments brought about by the S v M 
decision. 
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was sentenced before the Constitutional Court decision of S v M. Steyn J (as he then 

was) found that the court did not err in its decision to impose a sentence of life 

imprisonment on the appellant, despite that she was a primary caregiver of six 

children. The court was aware of the appellant’s children and that they would be cared 

for should a custodial sentence be imposed on the caregiver.207 The court found that 

the seriousness of the offence as well as the interests of the society in punishing the 

crime outweighed the interests of the children. This was expected of the sentencing 

court because considering the interests of the child does not mean that it should be 

lenient on the primary caregiver. A strong message should be sent out to the public 

that the law punishes those in conflict with the law regardless of their status as 

caregivers of children. The fact that the accused was a primary caregiver did not mean 

that a non-custodial sentence was appropriate. The nature of the offences she had 

committed was so serious that it warranted life imprisonment. 

Steyn J considered the interests of the children and was aware of the hardship they 

would suffer as a result of the imprisonment of their caregiver. The court avoided the 

negative effects of imprisonment on the children and it made a similar order to that in 

Howells.208 It ordered the Registrar of the court to approach the Department of Social 

Welfare to conduct an investigation on the circumstances of the appellant’s six minor 

children immediately. The Department of Social Welfare had to ensure that the 

children were properly cared for, they remained in contact with the appellant during 

her period of imprisonment and that everything possible was done to ensure that the 

appellant be reunified with her children.209 The case demonstrates that the right of the 

children to parental care were considered and that the court acknowledged that 

incarceration has a negative impact on the children of the primary caregiver. It took 

reasonable steps to ensure alternative care was arranged as soon as it became aware 

that the accused was a caregiver of children.  

4.3.2 S v GL 2010 (2) SACR 488 (WCC) 

The appellant was convicted of culpable homicide. She was sentenced to 10 years’ 

imprisonment of which 4 years’ imprisonment was suspended for a period of 5 years 
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on condition that she was not convicted of culpable homicide deriving from assault.210 

The appeal arose from the submission of the appellant that the sentence imposed on 

her was severe and the court a quo did not properly consider the right of the children 

to parental care when she concluded that 6 years’ imprisonment was appropriate. The 

court found that the court a quo erred in devoting too little attention to the right of the 

children parental or family care in the sentencing process and in his sentencing 

remarks. It also failed to adopt the guidelines developed by the Constitutional  Court 

and to give careful consideration of the children’s right to care of the primary caregiver 

facing a possible custodial sentence.211 Bozalek J noted that children required special 

attention and to have their interests duly considered in the sentencing process.212 The 

shortcomings found in this case were remedied by the new evidence tendered at the 

appeal stage in a form of a social worker’s report. 

The State highlighted that the social worker’s report dealt with guidelines stated in S v 

M regarding the approach of a sentencing court when imposing a sentence on a 

primary caregiver. The main focus of the report was to investigate the best interests 

of the appellant’s minor children and how they stand to be affected should the 

appellant be required to serve a custodial sentence.213 The social worker’s report 

indicated that should a custodial sentence be imposed, the children would be cared 

for by both their maternal and paternal grandparents.214 It also appeared that the 

appellant was not the sole primary caregiver to the children as the young child resided 

with the paternal grandparents after the death of the mother.215 After consideration of 

the report the court found that there was no clear evidence that warranted the 

imposition of a non-custodial sentence when considering the right of the children to 

parental or family care.216 A sentence in terms of section 267(1)(h) of the CPA would 

be most suitable, because of the seriousness of the offence and the need to consider 

the interests of the minor children of the caregiver.217  
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The court found that the role of the appellant as a primary caregiver was the strongest 

mitigating factor in favour of a non- custodial sentence. The accused’s personal 

circumstances were largely favourable because she was a first time offender, had a 

steady income, carried out her parental duties and had no previous history of using 

violence against the deceased.218 The view that the interests and rights of the children 

should be sensitised and the traditional aims of sentencing should not be  departed 

from is agreed with. Furthermore, the advantage of this type of sentence is that it is 

flexible and it can consider the interests of children at the same time serving the 

interests of justice and the society. Parents must be punished for their wrongdoing and 

not use children to receive some sympathy and reduced or non-custodial sentences. 

The court found that there was no warrant for the High Court to interfere with the 

sentence on appeal, in the absence of any misdirection on the part of the sentencing 

court.219 In consideration of all the relevant circumstances, the judge found that the 

sentence imposed by the magistrate was appropriate. The appeal against the 

sentence was dismissed and the court allowed appellant a reasonable period of time 

to make the necessary arrangements for the alternative care of the children.220 

4.3.3 S v Londe 2011 (1) SACR 377 (ECG) 

This matter came before the court as a matter of automatic review. The accused was 

a first time offender. She was convicted of assault with intent to commit grievous bodily 

harm and was sentenced to 36 months’ imprisonment.221 The issue before this court 

was whether the magistrate considered who would take care of the children when their 

caregiver was sentenced to a custodial sentence.222 The court found that the 

outstanding feature of the accused’s personal circumstance was that she was a 

primary caregiver to two minor children and she was seven months pregnant at the 

time of sentence. The accused testified that the children lived with her and their 

maternal grandmother.223 Although the children lived with their grandmother, there 

were no investigations that were made regarding the quality of care provided by her 

and the welfare of the children if their mother was sent to prison. 
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When sentencing a primary caregiver of minor children, it was essential for the trial 

court to obtain a pre-sentence and a correctional supervision report before an 

appropriate sentence can be considered.224 The purpose of the pre-sentence report is 

to give adequate information regarding children of caregiver’s needs as well as how 

best their interests can be considered. The welfare of the children was important when 

considering the appropriate sentence, thus the court held that a sentence of 

correctional supervision may be appropriate in all the circumstances, taking into 

account the right of the children to receive parental care and other mitigating factors.225 

The order confirmed the conviction, but the sentence of 36 months’ imprisonment was 

set aside.226 The matter was remitted back to the trial court for a new sentence taking 

into account the judgment of S v M.227 The case did not consider the interests of the 

children. There was no adequate information regarding the welfare of the children as 

well as their needs. 

 It did not investigate if the grandmother would be able to adequately care for the 

children. The court did not consider the impact that the children would endure as a 

result of the incarceration of their mother. The case of S v M, as precedent, requires 

that where the accused is a primary caregiver, the sentencing courts must take due 

consideration on the right of the child to care. The case provides that were there is a 

possibility of imposition of a custodial sentence, the courts must apply its mind to 

consider the impact of the sentence on the child, it must ensure that adequate 

alternative care is arranged and the form of punishment imposed on the primary 

caregiver is less detrimental to the interests of the child.  

4.3.4 MS v S (Centre for child law as Amicus Curiae) 2011 (2) SACR 88 (CC) 

Mrs S was married woman, with two minor children.228 She was convicted with fraud 

and sentenced to 8 years’ imprisonment with 3 years suspended on the usual 

conditions.229 She appealed against the sentence and argued that the custodial 

sentence imposed did not pay attention to the right of the children to parental or family 
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care.230 In regional court, on the charges of forgery and uttering she was sentenced to 

two years’ imprisonment, conditionally suspended for five years’. On the count of 

fraud, she was sentenced to 5 years’ imprisonment with conditional correctional 

supervision in terms of section 267(1)(i) of the CPA.231 The court imposed the 

sentence based on the fact the children would be cared for by Mr S and Mrs S’s mother 

in-law.232 Mrs S’s appeal to the Supreme Court of Appeal was dismissed. The High 

Court and the Supreme Court of Appeal in imposing the sentence also relied on the 

report of Mrs S’s social worker that portrayed her as a responsible mother and being 

financially responsible for the children.233 Mrs S argued that both courts did not invoke 

section 28 when it imposed the sentence and did not conduct an inquiry that 

established if she was a primary caregiver or not.234 The state opposed the appeal on 

the basis that the interests of Mrs S’s minor children were taken into account by the 

previous courts.  

Mrs S’s husband was available to take care of the children whilst she was serving her 

term of imprisonment .235 The counsel for Mrs S used as the evidence of the social 

worker that indicated that a custodial sentence would have a detrimental impact on 

the interests of the children. The report indicated that Mrs S’s mother-in law would no 

longer to be able to take care of the children due to ill-health and the incarceration of 

Mrs S would have a major impact on the children’s right to care.236 The amicus made 

a written submission that the court a quo did not pay adequate attention to the right of 

the minor children to parental care. It emphasised that there was insufficient evidence 

on the quality of care the children would receive from the family structure. The amicus 

requested the Constitutional Court to appoint a curator ad litem.237 

The curator’s report provided adequate information regarding the circumstances of the 

children. It indicated that Mrs S’ youngest child was 5 years old, in Grade R and the 

oldest was 8 years old, in Grade 3. The report established that Mrs S was the caregiver 

of the children and it would not be in the best interests of the children for her to be 
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incarcerated. The children depended on her for emotional security and she attended 

to their day-to-day tasks. It was submitted that the imprisonment of the caregiver would 

have a detrimental effect on the emotional and physical development of the children.238 

The report concluded that Mrs S had improved her life. She was employed and 

devoted her time to her parental responsibilities. Her employer had indicated that 

should she be incarcerated; her position would be filled. Mr S was unable to care for 

the children as he worked long hours, which his employer had refused to alter. He 

earned an income of R8 500, which could not have been enough to cover the tuition 

fees, medical expenses and necessities of the children. He could not have been able 

to pay a child-minder to assist him with caring for the children. If Mrs S was sent to 

prison, the children could be without a caregiver.239  

Khampepe J (as she then was), who wrote the minority judgement, found it difficult to 

decide whether the Regional Court gave due consideration to the type of care the 

children would receive.240 The court was mindful that the sentencing court was not 

required to protect the children from the negative consequences of being separated 

from their primary caregivers. It was required only to pay appropriate attention to their 

interests and to take reasonable steps to minimise damage.241 The judge was not 

persuaded by the State’s submission that it had balanced all competing interests. She 

found that the court did not apply the guidelines in S v M because it did not fully 

investigate the quality of alternative care the children would receive. There was no 

investigation by the court on who would look after the minor children’s daily needs 

during Mrs S’s incarceration and the alternative joint care considered between Mr S 

and his mother was not explained.242 

Khampepe J found that Mr S was not a suitable alternative caregiver, as he would 

periodically leave the common home to be with his girlfriend. When he was present at 

home, he did not play any significant role with regard to the care of the children. The 

judge emphasised that because the children were sickly and of tender age, the 

Regional Court had to pay sufficient attention to them.243 The court found that the 
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Regional Court had imposed the sentence on Mrs S without giving adequate and 

informed consideration to the impact a custodial sentence would have on the 

children.244 Furthermore, the Supreme Court of Appeal had not applied its mind as to 

whether it was necessary to take steps to ensure that the children could be adequately 

cared for, taking into account that Mr S’s mother was unavailable. Although the report 

indicated that Mr S would look after the children, it failed to address the adequacy of 

the care the father could provide.245 Khampepe J found that the alternative care was 

not supported by the information contained in the report. There was no indication as 

to who would care for the children’s special needs, as they suffered from chronic 

illnesses and required constant medical treatment and attention. The judge agreed 

that there was little information about the quality of care the children would receive if 

left with their father under such circumstances.246  

Khampepe J held that sentence of correctional supervision was appropriate as it would 

not be in the best interests of the children that they be cared for by Mr S,247 Mrs S was 

the only suitable person to adequately care for the needs of the children and it was 

not in the interests of the children to curtail their right to parental care because of their 

ages and health needs,248 Mrs S has since been employed.249 That way her children 

would not suffer from the negative consequences that flow from a custodial 

sentence.250 Cameron J, wrote for the majority, and pointed out that Mrs S was a 

repeat offender who continued to re-offend while serving a suspended sentence, thus 

she should serve a custodial sentence. The majority concurred with the sentence in 

terms of section 276(1)(i) of the CPA imposed by the Regional Court because although 

imprisonment was warranted for, there was a prospect of early release on a 

correctional supervision programme.251  

There majority were aware of the negative impact that Mrs S’s children would suffer,252 

it held that unlike S v M, Mrs S was not the sole caregiver of the children, as she was 
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united with the father of her children. Mr S was a co-resident parent, who was willing 

to take care of the children during her incarceration, although he worked long hours it 

did not mean that the children would be without childcare resources. Thus a non-

custodial sentence would not ensure their nurturing and would not compromise the 

best interests of the children.253 The majority found that the purpose of the reports was 

not to suggest that the fundamental needs of the children would be neglected if their 

mother was incarcerated.254 The majority in dismissing the appeal, were aware that 

the children might suffer hardship. The court ordered the Department of Correctional 

Services to ensure that a social worker visited the children regularly and that the 

reports be submitted to the department on the well-being of the children during their 

caregiver’s incarceration.255 The majority ordered that the National Commissioner of 

Correctional Services to ensure that a social worker in the employ of the Department 

of Correctional Services visited the children, at least once a month and submitted a 

report as to whether alternative care would be necessary.256  

The courts must guard against giving minimal attention to the needs of the children. 

The courts in carrying out its duties must, conduct more robust child-centred enquiries 

to ascertain the impact the custodial sentence would have on the children, should their 

primary caregiver be incarcerated. The needs and interests of the children must be 

considered properly during the sentencing process. Where the courts impose a 

custodial sentence, the quality of alternative care must be assessed. The court had to 

pay proper attention to those issues and take measures to minimise damage when 

weighing up the competing needs of the children and the need to punish Mrs S for her 

misconduct. S v M stressed that the importance of paying appropriate attention to the 

right of the children to care was not to assist parents to evade appropriate punishment 

but to protect the innocent children from avoidable harm. 

4.3.5 S v Pillay 2011 (2) SACR 409 (SCA) 

The appellant was a mother of six minor children.257 She was charged with fraud. She 

was convicted on a plea of guilty. She was released on bail pending the finalisation of 
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the proceedings.258 The appellant was sentenced to 5 years’ imprisonment in terms of 

section 276(1)(i) of the CPA.259 The issue that the court had to determine was whether 

the trial court over-emphasised the retribution and deterrence aspect of sentencing at 

the expense of the right of the appellant’s  children to care and the impact the 

incarceration would have on her dependent children.260 The only information regarding 

the children was that there were six of them. The sentencing court had two reports 

before it, one from a social worker employed by the Department of Social Development 

and another from a Correctional Services officer. In relation to the children, the social 

worker’s report recorded that she lived with her six minor children and her mother. She 

had a good relationship with the children and had a broken relationship with the father 

of her first child.261 

The Correctional Services officer’s report only provided that the appellant had six 

children.262 The only useful information regarding the children was obtained during 

cross-examination of appellant by the prosecutor. It was established that the father of 

the eldest child had stopped paying maintenance when she was four, the father of the 

other three had passed on and the father of the remaining two had moved abroad and 

the appellant had no further contact with him.263 After Seriti AJ (as he then was) 

considered the evidence, he held that section 28(2) of the constitution promotes the 

primacy of the best interest of the child and it was clear that the appellant could be a 

possible candidate of correctional supervision. The judge found that a sentence in 

terms of section 276(1)(h) of the CPA, namely correctional supervision, was 

appropriate because it had flexible conditions; it was adaptable and could be shaped 

to meet the specific circumstances of each offender’s case.264 

The court highlighted that in S v Howells,265 the court resorted to a similar order to deal 

with the position of minor children after the incarceration of a caregiver.266 The court 
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concluded that the matter be set aside for fresh sentencing after the court a quo had 

obtained proper evidence on the circumstances of the children.267 

4.3.6 S v Piater 2013 (2) SACR 254 

The appellant was a married woman with two minor children aged 15 and 12. She was 

convicted of fraud, forgery, uttering and theft and was sentenced to an effective 7 

years’ imprisonment.268 The issues before the court was that the trial court had 

overemphasised the seriousness of the offences and the interests of society at the 

expenses of the interests of the appellant’s children, the sentence was inappropriate 

and that direct imprisonment was the only suitable sentence.269 Makgoka J (as he then 

was) was convinced that the regional magistrate gave focused attention to the 

interests of the appellant’s minor children and balanced them with other 

considerations270 and the regional magistrate took into account all these factors in 

passing judgement.271 He highlighted that the minor children’s circumstances were 

more favourable as to how they stood to be affected by direct imprisonment than those 

in S v M.272 It was found that the appellant was not the children’s sole caregiver and 

her husband was their co-resident parent.  

He would be able to take care of them during her incarceration, though he worked long 

hours. There was nothing that indicated that he would not be able to engage the 

children’s care resources needed to ensure that the children are well looked after 

during his absence at work.273 The court held that a custodial sentence would not 

compromise the children’s interests. There was no doubt that the imprisonment of 

appellant would have a negative impact on the minor children, especially the girl-child. 

It appeared that an appropriate sentence in this matter was clearly custodial.274 

Makgoka J noted that the sentencing court should give sufficient independent and 

informed attention, as required by section 28(2) read with section 28(1)(b) of the 

Constitution, to the impact on the children of sending their primary caregiver to prison. 

Children are vulnerable and easily affected, therefore they need to be given focused 
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attention and diligence when they are involved. The sentence that the court imposed 

should have been less detrimental to the children and should have considered their 

needs. Given the gravity of the offences, coupled with the aggravating factors a long-

term imprisonment was called for.275 The court concluded that a custodial sentence 

was the only suitable option given all the relevant factors. It considered the 4 years’ 

imprisonment to be appropriate and set aside the 7 years’ imprisonment. The court 

was aware of the fact that the children might suffer hardship during the appellant’s 

incarceration. It made an order that the National Commissioner of Correctional 

Services should employ a social worker of the Department to visit the children of the 

appellant at least once a month for the first three months. Furthermore, a report from 

the social worker should be submitted to the office of the National Commissioner of 

Correctional Services as to whether the children of the appellant are in need of care 

and protection as envisaged in section 150 of the Children’s Act and to take 

reasonable steps requires by the provision.276 

4.3.7 De Villiers v S 2016 (1) SACR 148 (SCA) 

The accused was the primary caregiver of two minor children.277 She was charged 

and convicted of 31 counts of fraud, and sentenced to 8 years’ imprisonment, with 3 

years suspended on the usual conditions.278 The issue brought before the court was 

that the regional magistrate had not given regard to the fact that she was a caregiver 

to minor children.279 The accused and the amicus argued that direct imprisonment was 

not warranted and would be detrimental to the right of the children to care. The state, 

on the other hand, contended that, given the seriousness of the offences, a non-

custodial sentence would not be sufficient punishment.  Lewis AJ highlighted the 

duties of a sentencing court when sentencing a caregiver with children, in that section 

28 of the Constitution required that due consideration should be given to the interests 

of the child. The sentencing court had to establish what the impact of imprisonment 

would be on the children. 
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It should consider independently the children’s right to parental care and ensure that 

the children will be taken care of if the caregiver is sent to prison.280  Lewis AJ pointed 

out that when considering the right of the children to parental, family or alternative care 

a court must consider evidence as to their current position.281 In this case, the court 

received a report prepared by a counselling psychologist which addressed the 

circumstances of the children.282 The evidence presented indicated that Mrs De Villiers 

lived with her mother.283 She was employed as a Group Manager at Houghton 

House.284 She had at that time instituted divorce proceedings against her husband.285 

The children were entirely supported by Mrs De Villiers because her husband was a 

drug addict and could not make much contribution to the maintenance of the 

children.286 Mrs De Villiers’s mother could not afford to maintain the children as she 

made little income from her salon business. She could also not look after the children 

as her own as she suffered from ill-health and was assisted by a domestic worker.287  

Mrs De Villiers, in contrast, had flexible working hours and had ample time to prepare 

and take them to school and help them with their homework.288 The report from the 

counselling psychologist advised for a non-custodial sentence because the children 

would be at risk as they would lose their secure environment.289 The court, in 

assessing all the evidence, found that the trial court and the full bench failed to 

examine the interests of the children independently. They further did not call for a 

proper investigation into the accused’s current position or the children’s 

circumstances, and thus erred by not taking proper steps to look into the children’s 

well-being.290 The Supreme Court of Appeal proposed a sentence of correctional 

supervision under section 276(1)(h) of the CPA .291 Mrs De Villiers’ was considered a 

suitable candidate because she was rehabilitated and was employed. She supported 

the children financially and was the caregiver as her mother was ill and made little 
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income from her business.292 The psychologist presented to the court the negative 

emotional state of the children while the mother was incarcerated, and testified that 

since her return, they were happier, doing well at school and were emotionally 

secured.293 Their father did not feature in their world and has had very little contact 

with them recently, nor contributed financially towards the children. They cannot live 

with their paternal grandparents because of religious differences.294 Lewis JA held that 

it would be wrong to over-emphasise her personal circumstances, therefore the 

seriousness of the offences should also be addressed.295 The position before the court 

was that the Supreme Court of Appeal could consider sentencing afresh, and it was in 

the interest of finality to impose a new sentence, since it was in as good a position as 

the trial court to do so.296 

Regarding the evaluation of the sentence to be imposed, the court viewed that finality 

had to be reached because the matter was already delayed. The main concern was 

whether a sentence that involved imprisonment was necessary.297 The state argued 

for a sentence in terms of section 276(1)(i) of the CPA. Lewis AJ held that because of 

the seriousness of the offence, the sum of money involved and the need to punish Mrs 

De Villiers a custodial sentence was warranted for.298 This was because Mrs De 

Villiers committed fraud in a position of trust and society must be made aware that a 

person that abuses such a position for their own gain should not walk free. He 

considered the interests of the children by noting that the sentence should not be 

lengthy, taking into account the period she was incarcerated after her appeal failed. 

The court gave Mrs De Villiers an opportunity to make care arrangements for her 

children before her incarceration.299  

The appeal was upheld, the sentence of 8 years’ imprisonment was set aside and 

replaced with 3 years’ imprisonment in terms of section 276(1)(i) of the CPA. An order 

was made to have the sentence to take effect four weeks after the date of the order.300 
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In this case the seriousness of the offence and the interests of society outweighed the 

right of the children to parental care. However, the court ensured that the effects of 

incarceration on the children should be minimised.  The court ensured that alternative 

care was arranged for the children by the primary caregiver before she went to prison. 

The court wanted to serve the interests of justice, and at the same time consider the 

best interests of the child.  

4.3.8 S v N 2016 (2) SACR 436 (KZP) 

N was a first time offender and a caregiver of two minor children, aged 2 and 16. She 

was convicted of murder and was sentenced to 5 years’ imprisonment in terms of 

section 276(1)(i) of the CPA. N argued that the sentence did not give due to the fact 

that she was a primary caregiver. The court imposed a sentence in terms of section 

276(1)(i) of the CPA as N indicated that her cousin would take care of her son should 

she be sent to prison.301 Poyo-Dlwati J (as she then was)  found that of all the 

mitigating factors raised,302 the major concern of the matter was that the N was a 

primary caregiver. The 16-year-old was taken care of by her paternal family. The 2-

year-old was the one who would suffer the most because the mother looked after him 

daily, was of a tender age and required special attention. She was the only parent he 

knew.303 This meant that the court should have taken into account the best interests 

of the minor children when sentencing N, as she was the primary caregiver of the 

children.304  

The court noted the rights of the children by using the provisions of section 28 of the 

Constitution and the decision of S v M. It was submitted on behalf of the accused that 

her cousin would take care of N’s son should a term of imprisonment be imposed. 

There was also an alternative, where the Correctional Services social worker’s report 

indicated that N could be incarcerated at a prison with a children’s facility.305 The court 

observed that although best interests of the children are of paramount importance and 

should be taken into account, it would not be ideal for the child to be incarcerated with 

the mother. Again, the child could not be kept in prison with N as it was against Article 

30 of the ACRWC. Poyo-Dlwati J quoted S v M, where Sachs J emphasised that best 
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efforts must be made to avoid, where possible, any breakdown of family life or parental 

care that may threaten to put children at increased risk.306 In situations where a rupture 

of the family becomes inevitable, the state is obliged to minimise the consequent 

negative effect children as far as it can.307 She emphasised that although there would 

be an impact on the child as a result of the sentence imposed, that impact would be 

minimal as the child would be taken care of while she was away.308 The court found 

that the sentence imposed took into account the best interests of the children and 

considered all the other available factors. With the toddler in the care of the cousin, 

the immediate best interests of the toddler were catered for and the long-term interests 

of the child had to be taken into account. Poyo-Dlwati J expressed the view that a long 

period of separation between mother and child was not in the best interests of the child 

‘especially due to his age’.309 A sentence of 5 years’ imprisonment in terms of section 

276(1) (i) of the CPA was imposed. 

This meant that the offender may be placed under correctional supervision. In passing 

this sentence the court took all personal circumstances that qualified as substantial 

and compelling circumstances justifying a less severe sentence than the prescribed 

one.310 The sentence in terms of section 276(1)(i) of the CPA reconciled all competing 

considerations: it was a custodial sentence, given the gravity of the offence which was 

brief enough on account of all the mitigating personal circumstances. It involved an 

independent consideration of the short and long term best interests of the child 

concerned.311 The submissions provided that the decision in S v N linked up well with 

the reasoning, thoughts and observations of Sachs J in the Constitutional Court 

decision of S v M.312 It was further submitted that S v N should not be interpreted as a 

precedent, to the effect that babies and toddlers may never be in prison with their 

mothers. The decisive consideration in this case was the fact the cousin was going to 

look after the child while the mother was in prison.  

The facts of each case determine what route the courts should take to minimise the 

negative effects on a child as a result of imprisonment of a primary caregiver. It was 
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constitutionally required that the best interests of the child must be considered 

independently.313 

4.4 Findings, Comments& Conclusions 

4.4.1 Summary of findings 

The case law discussed above, mostly considered the guidelines of the Constitutional 

Court were considered, without exception, before contemplating sentencing.314 In two 

post-M judgments, the court set the sentences aside, and referred the matter back to 

that court to reconsider the sentence afresh, in light of the guidelines of M.315 In one 

matters (as in the earlier judgment of Howells), the court ordered the Registrar to 

approach the Department of Welfare and Population Development to investigate the 

welfare of the children, to ensure that they remained in contact with the offender during 

the incarceration, and to ensure their reunification upon release.316 In a number of 

judgments, the consideration of the guidelines in M resulted in an altered sentence.317 

The court in S v N even postponed the sentence for four weeks, to enable the offender 

to make the necessary arrangements for the children. In three of the matters, 

imprisonment in terms of section 276(1)(i) of the CPA was confirmed as appropriate.318 

In another three cases, direct imprisonment was confirmed. In S v Langa, the 

seriousness of the offence and interests of society thus outweighed the interests of 

the children. This does not mean that the interests of the children were not considered. 

The courts at appeal ensured that where the best interests of the child were not 

considered fully, that the court a quo should remedy their errors by obtaining adequate 

information on the circumstances of the children. It is clear that it is now consistently 

required that the best interests of the child should be placed on equal footing with other 

competing interests. Though all of the above courts a quo referred to S v M, not all of 

them properly applied the articulated principles extensively. Some courts a quo did not 

have the benefit of S v M at the time of sentencing, but it was factored in retrospectively 

by the court of appeal. The S v M precedent requires not only that the courts must 
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consider the interests of the child in depth and not in passing, but also not generally, 

but individually. Children of primary caregivers should be seen as actors in the 

sentencing process, although they are involved indirectly. It became clear that it is 

considered that sentencing courts commit a misdirection if it does not give due 

consideration to the interests of the children of the primary caregiver. As a result, in 

those cases319 were it had been found that courts had neglected this duty, the 

sentences were set aside and remitted back for a fresh sentence. Though in most 

instances, the best interests of the child received attention, no judgment interrogated 

the psychological impact of the actual incarceration on the children, nor the direct 

financial implications on them (in the cases of breadwinners). 

4.4.2 The impact of a primary caregiver’s incarceration on the child 

South African literature on the impact that children, with incarcerated parents, suffer 

is limited. Drawing from international studies,320 the impact that children endure is the 

same whether a child is from Africa or America, or whether it is short or long-term 

imprisonment that is imposed on the parent. Boudin proposes (that in) an effort to 

determine (potential) individual impact, the use of a child impact statement is 

essential.321 Generally, incarceration does not only destabilise the family unit, but, as 

a result of the separation from their caregivers, children suffer from emotional 

problems. The bond between a mother and child is often destroyed because children 

lack funds to travel to the relevant prison, or the alternative caregiver is unwilling to 

accompany the child to prison. Furthermore, children of incarcerated parents may 

develop an issue with social interactions.322 In addition, the incarceration of the one 

parent has a financial burden on the alternative caregiver. This sometimes means that 

the child should alternate between the alternative caregiver and extended family and 

in some cases, even relocate to another area.323 Given the above, it is essential that 

the child of the incarcerated parent maintains a relationship with the parent.324  
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4.4.3 Developing a child-centred approach 

Section 28(2) of the Constitution places a duty on decision-makers to consider the 

interests of the child separately from the parents. That means the court sees the child 

as an affected person in the criminal process and obtains adequate information of the 

child to determine the extent of the potential impact of the decision to imprison the 

primary caregiver on the child.325  The right of the child to care should be assessed on 

a case-by-case basis. To achieve a child-centred approach, a close and individualised 

examination of the precise real-life situation of the particular child involved, is 

needed.326 The case law discussed above, have not followed an individualised child-

centred approach. Heaton questions whether the use of the individualised approach 

in every matter that concerns the child, means that general principles should be 

deviated from to cater for the best interest of the child.327 The use of a child-centred 

approach it is submitted, will assist the court to attach more weight to the best interests 

of the child, therefore it does not mean that the best interests of the child is overarching 

other interests. 

To demonstrate the implication of the individualised approach, the Constitutional court 

in Director of Public Prosecutions, Transvaal v Minister of Justice and Constitutional 

Development,328 promoted the use of the individualisation approach in deciding when 

child witnesses should testify via an intermediary. It was emphasised that every child 

is unique with their own dignity, needs and interests. The child has to be treated with 

dignity and compassion, which means that a child should be treated with care and 

sensitivity and the personal circumstances of that child should be taken into 

consideration.329 The child-centred approach assists the court in assessing the 

customised needs of the particular child involved in the case.330 It was held that the 
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application of the best interest of the child principle means that judicial officers must 

consider how child victims and witnesses will be affected if they testified without an 

intermediary.331 Following a child-centred approach also allows for the court to assess 

each child as an  individual, allowing for his or her views to be heard in matters that 

affect them. The individualised centred approach protects the child from the negative 

effects arising from the criminal proceedings and it adheres to the constitutional 

requirement that the best interests of the child should be given primacy status.332 

Another case where a child-centred approach was followed is C v Department of 

Health and Social Development, Gauteng,333 where the adverse impact of removing 

the child from the family environment was acknowledged. The court held that section 

28(2) of the Constitution requires that an appropriate degree of consideration must be 

given to the best interests of the child.  

In the above case, giving adequate consideration to the best interest of the child, 

means that the family and the child concerned must be given an opportunity to make 

representations on whether removal is in the child’s best interests.334 The child centred 

approach in this case, will require that the child be listened to. Thus, the child has the 

right to challenge the appropriateness of his or her removal.335 However, as 

highlighted earlier, the decision-makers have no obligation to always give the interests 

of the child primacy status, but rather to attach appropriate weight to the interests of 

the child. At all times the state must provide protection to children.336  By obtaining a 

child impact statement, the courts will consider the needs and interests of the child in 

depth. It is agreed that via such impact statement the real life situation of each child 

may be examined.337 The advantage of a child impact statement is that the court has 

access to information pertaining to the child as a recognised affected person. It is 

                                                           
331 Director of Public Prosecutions, Transvaal v Minister of Justice and Constitutional Developmentpara 
[112-113]. 
332 Director of Public Prosecutions, Transvaal v Minister of Justice and Constitutional Development para 
[122].  
333 2012 2 SA 208 (CC). In this case, the Constitutional Court had to confirm the constitutional invalidity 
of subsections 151 and 152 of the Children’s Act. Subsection 151 authorised the removal of the child 
from the family environment to temporary care without the participation of the child and the parent, for 
the protection of the well-being of the child, while subsection 152 allowed a social worker or a police 
officer to remove the child without a court order, where it was reasonable to do so in protecting the child 
from further harm.  
334 C v Department of Health and Social Development, Gauteng para [27]. 
335 C v Department of Health and Social Development, Gauteng para [77]. 
336 Couzens 2013 130 (4) SALJ 686. 
337 Skelton 2008 1 CCR 359. 



  
 
 

71 
 

important to determine in each matter whether the parent’s imprisonment will 

automatically have a negative impact on the child. Another reason for following an 

individualised child-centred approach, it is submitted that not all parents are 

necessarily good parents or contribute to a child’s well-being in the home. 

4.4.4 General conclusion 

Post-S v M, it is apparent that children are now seen as independent individuals from 

their caregivers. Courts are, when sentencing the primary caregiver, more sensitive to 

the interests of the children.338 Because of the impact endured by the children of 

incarcerated caregivers, courts, to a varying extent, make use of the child-centred 

approach when sentencing the primary caregiver, thus obtaining evidence on the 

(potential) impact on the child. Many authors and legal scholars emphasise that where 

children are concerned, a non-custodial sentence should be preferred, mainly because 

children of imprisoned caregivers stand to be affected. It should be realised that, on 

occasion, separation of the child from the parent might be in their best interest. It is 

submitted that separation is not always detrimental to the child, as not all parents are 

necessarily good parents. Notwithstanding, where the state deems it fit to do such 

separation, courts are mindful to ensure that appropriate alternative care is arranged 

for the children. 

The judgments analysed in this chapter show how the rights of affected children in 

decision-making on the appropriate sentence, are treated as a separate factor, 

because the children of an offender and their interests should be protected. Innocent 

children in criminal matters are thus, since 2007, worthy of protection under South 

African law.339 The judgement in S v M has ongoing effect in requiring that all South 

African courts must consider the impact of curtailing the right of the child to care when 

sentencing a primary caregiver. It has been accepted that, if imprisonment would be 

detrimental to the child, the scales must tip in favour of a non-custodial sentence, 

unless the offence is of a serious nature, warranting for a custodial sentence. Some 

academics view that the S v M case has created an era where children would be used 

as instruments by their parents to escape liability.340 It is important to note that S v M 

does not rule that primary caregivers should not go to prison because their children 
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would suffer hardship.341 If after giving proper consideration to all the available options, 

imprisonment remains the only appropriate sentence, the court must be able to show 

how the children would be cared for in the caregiver’s absence. Research indicates 

that there is an emerging international trend which shows that courts are likely to 

impose a non-custodial sentence to primary care-givers, such as community-based 

sentences, rather than imprisonment because they both play a similar role, with the 

latter having less impact on their family life.342 It is, however, cautioned that a 

community based sentence should not be imposed on primary caregivers who should 

be incarcerated, as it would defeat the aims of punishment.343 

Lesson learnt from the case law above include that decision-making which may affect 

children must be child sensitive, the law must be interpreted in a manner that favours 

advancing the interests of children and, lastly, the courts must function in a manner 

that gives due respect for children’s rights. Yet, the best interests of children are 

important but they do not override other competing considerations and are not solely 

decisive as to whether the primary caregiver should be sent to prison or not.344 In the 

end, sentencing courts are mostly loyal to their sentencing tasks and do not completely 

sacrifice the interests of society for the interests of children.345 
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CHAPTER 5 

CONCLUSION AND RECOMMENDATIONS 

5.1 Introduction 

This study investigated the influence the prescript of the best interests of the child has 

had in the consideration of the right of the child to care in sentencing his/her caregiver. 

S v Zinn offers the platform for the development of the sentencing of the primary 

caregiver. It adds a fourth element to the sentencing triad applicable when the 

sentenced offender is a caregiver. Before S v M, the rights of children in sentencing 

were recognised in S v Kika and S v Howells. Since S v M, when the offender is a 

primary caregiver of a child, the ‘best interest’ principle must guide courts as an 

independent factor, and not simply as part of her personal mitigating circumstances. 

Case law has been evaluated to determine to what extent the consideration of the right 

of the child to parental care, has been implemented towards the advancement and 

protection of the child’s right to parental care. The conclusion below argues that, in 

order to allow more children access to parental care, more weight should be attached 

to the best interests’ principle as an independent factor. Thereafter some 

recommendations are made. 

5.2 Conclusion 

The judgment of S v M has, by applying the best interests of the child in criminal law, 

brought a significant development into South African law. Before this case the order 

of the day was that the child’s best interest applied only in family law. The S v M 

precedent, has since, placed a duty on sentencing courts to consider the best interests 

of the child when sentencing his or her primary caregiver, as the sentence does not 

only affect the accused, but also the child. Since imprisonment also has an impact on 

the children, they should be considered individually as a fourth category of affected 

persons. Children in criminal justice, and in particular those of perpetrators, had 

always been marginalised in the justice system. In S v M, section 28 of the 

Constitution, providing that children’s interests should be considered in every matter 

concerning them, was interpreted to be applicable during all stages of the criminal trial.  

The inclusion of the best interests of the child in criminal courts during sentencing, 

calls for the primacy of this principle. As a prerequisite, the best interests’ principle 
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must serve as a guideline when the accused is a primary caregiver of a child. Even 

though they are not active actors in the criminal trial, it is important for courts to give 

due regard to this principle in all matters that affect the child. Though this factor has 

been considered in all the cases reviewed in chapter 4, in the vast majority it did not 

carry enough weight to prevent a custodial sentence for the perpetrator. The CRC and 

the ACRWC protects the right of the child to parental care. It further recognises that a 

child is an individual, and their right to parental care will be infringed. Therefore, it calls 

for the consideration of non-custodial sentences and other alternative measures to 

imprisonment of their parents. Despite the advocacy of non-custodial sentences by 

regional and international instruments and the negative effects associated with 

imprisonment, it remains, as highlighted above, the preferred form of punishment. In 

addition to the emotional impact of imprisonment on all parties involved, it also has 

financial implications on the state. 

In some matters the state has to provide the children, who have been separated from 

their parents, with alternative care and social assistance. In as much as imprisonment 

is seen as a way to curb crime, it does not serve such purpose. This assertion should 

not be seen as a way to assist primary caregivers to evade punishment but an 

acknowledgement that children are the fourth category of affected persons. It also 

assists the children to suffer minimal impact and it minimises the prospect of 

breakdown of the family unit. Once the court is aware that the accused is a primary 

care giver it has a duty to ensure that it has adequate information on the particular 

child and not merely that the accused is a primary caregiver. It can be adduced from 

the cases discussed in chapter 4 that the courts may still impose a custodial sentence 

on a primary caregiver, given that the offence committed warrants for such a sentence. 

The role played by the decision of S v M was to inform courts of the drastic impact a 

sentence can have on a child.  

There is thus a need for the courts to pay sufficient attention to the interests of the 

child and impose non-custodial sentences in deserving cases. The cry for non-

custodial sentences should not be seen as a ticket for primary caregivers to evade 

punishment but as a way to protect the interests of the innocent children. 
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5.3 Recommendations 

The recommendations flowing from this study are as follows: 

5.3.1 Courts should consider the impact of the parent’s imprisonment on the child(ren), 

using a child impact statement from a psychological expert. 

As alluded to above, the impact suffered by children whose parents are incarcerated, 

is mostly severe, thus a child impact statement may assist the court with assessing 

the best interest of each individual child. The child impact statement would give 

adequate information on the child. The advantage of is that it assists the court to 

identify the individual needs of, and extent of protection needed by, the particular child. 

The court will be well informed of the financial, social and emotional impact on the 

child and give due regard to the interests of the child concerned if the guidelines are 

adhered to.  

5.3.2 The use of non-custodial measures in non-violent crimes 

Courts should consider other measures to punish an accused for a non-violent crime. 

Rather than imposing a custodial sentence, courts must order community based 

sentences, including, job creation skills and counselling sessions, as a way of 

rehabilitation. It is submitted that parenting skills should also be monitored, enhanced 

if necessary, for ultimate benefit of the child. This, it is argued, will optimally protect 

the right of the child to parental, family or alternative care with a caregiver who is in 

conflict with the law. The well-being of the child can generally be improved by the day-

to-day contact with the primary caregiver, also maintaining a healthy relationship with 

her. 
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