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ABSTRACT 

 
The history of the South African education system is one that is tainted by inequalities 

and restricted access. The Bantu educational system, with its racially separated 

education facilities, ensured that the black child stayed a marginalised group. Within 

the new constitutional dispensation, the hope existed that all students will have access 

to equal levels of quality education, with Section 29 of the Constitution specifically 

guaranteeing that everyone has the right to basic education. To repair the injustice 

and discriminatory practices of the past, a system of inclusive education has been 

introduced, with the aim of granting educational access to all children. However, it has 

become apparent that this system could be perpetuating a form of the injustice that it 

aimed to fight. Inclusive education, with the aim of making no distinction in the student 

body, is creating a new marginalised student: the borderline student. These are 

students who do not have a cognitive impairment, but have what is known as a “below 

average IQ”. Recent studies show that, for many of these students, the inclusive 

education system is failing to address their unique educational needs, limiting their 

participation and pushing them to the peripheral edge of the educational system. This 

is a complex and serious problem that needs to be addressed at a policy level. This 

legal-educational presentation aims to provide an exploration of the borderline student 

and addresses the question as to why they are falling between the cracks of the 

inclusive education system. 

 

 
Keywords: education, borderline students, discrimination, dignity, inclusive education 
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Chapter 1: Introduction 

 
The history of the South African education system is one that is tainted with inequalities 

and restricted access. After 1994, the democratically elected government inherited an 

education system that was characterised by racial discrimination and disproportionate 

distribution of resources. Historically, the so called ‘white schools’ (also referred to as 

Model-C schools) received more funding, better qualified educators and resources 

than the schools of other racial groups.1 During the apartheid era, the right to access 

to adequate basic education was offered to the white minority while the marginalised 

black majority was provided with an inadequate level of basic education. The apartheid 

government made it clear that Bantu Education2
 

was designed to teach black children how to be drawers of water and fetchers of 

wood for the white community, regardless of one’s abilities and aspirations.3
 

The free basic education that was offered to the black majority restricted them to hold 

certain positions while white minority’s educational system gave them an opportunity 

to obtain better, professional employment.4 

After the apartheid legal system, which also did not cater for the educational needs of 

the disabled,5 was abolished, South Africa moved into an era of transformation. With 

democracy came a Constitution that, for the first time, recognised the right to basic 

education as a fundamental human right for all.6 Section 29 recognises the need to 

redress the injustice of the apartheid government with regard to the right to basic 

education.7 As such there are legislative measures which were enacted for the 

realisation of section 29 of the Constitution and prohibiting any act of discrimination 

when realizing the right to education.8 

 
 

 
1 Newman, Fine and Ashman “The developmental state and post liberation South Africa” 23-45. 
2 Bantu Education Act 85 of 1909. 
3 Baard and Schreiner My Spirit Is Not Banned. Bauer P Bantu Education Act South Africa [1953] 
https://www.britannica.com/event/Bantu-Education-Act accessed 02 June 2018. Unequal education: 
apartheid's legacy 
https://ccnmtl.columbia.edu/projects/caseconsortium/casestudies/130/casestudy/www/layout/case_id_130_ 
id_919.html accessed 02 June 2018. 
4 Hartshorne Crisis and challenge: Black education 1-394. 
5 Read South African Human Rights Council Report: Towards a barrier-free society 3, 2002. 
6 Nuugweda An educational law perspective on early childhood development provision in rural Namibia 99. 
7 S 29 (2) (c) of the Constitution of the Republic of South Africa, 1996(hereafter referred to as the Constitution). 
8 S 29 (1) (b) & (3) of the Constitution. 

http://www.britannica.com/event/Bantu-Education-Act
http://www.britannica.com/event/Bantu-Education-Act
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The right to basic education is also recognised in international instruments which 

South Africa is party to, for example it is articulated in Article 26 of the Universal 

Declaration of Human Rights9 together with the African Charter10 (article No. 25). In 

South Africa, the government regards basic education as the cornerstone of any 

modern society and that this right aims to give all citizens equal opportunities.11
 

Within the framework of this transformative constitution and international standards, 

South Africa now provides for inclusive education.12 However, there are not enough 

schools that provide adequate basic education for those learners that are not 

intellectually disabled, but intellectually challenged (hereafter referred to as borderline 

learners)13 and a situation is arising where their rights to basic education is being 

limited. 

2 Problem statement 

The end of the apartheid era and the beginning of the constitutional dispensation, the 

democratic government of South Africa aimed to extend and transform the education 

system. As a way to amend past injustices the right to basic education was thus 

included as a fundamental human right enshrined in the Bill of Rights Section 29(1) 

(a) of the Constitution.14
 

 
One of the ways in which this right is fulfilled is by means of inclusive education.15 If a 

student cannot be accepted in a mainstream inclusive school, there also exist state 

funded schools for mentally disabled learners.16 Although these two main groups are 

technically provided for, there exist a group of learners that are seemingly falling 

through the cracks South Africa provides for inclusive education. There is a dire 

shortage of schools that provide adequate basic education for borderline children. The 

 

9 As adopted and proclaimed by General Assembly Resolution 217A (III) on 10 December 1948. 
10 A 25 of the African Charter on Human and Peoples' Rights (1981). 
11 White Paper Notice 196 Education and Training (March 1995). 
12 Inclusive education can be defined as a system where “all students attend and are welcomed by their local 
schools in age-appropriate, regular classes and are supported to learn, contribute and participate in all aspects 
of the life of the school.” http://www.inclusionbc.org/our-priority-areas/inclusive-education/what- 
inclusiveeducation. 
13 Borderline Intellectual Functioning, also called borderline mental disability, is a categorization of intelligence 
wherein a person has below average cognitive ability (generally an IQ of 70–85) but the deficit is not as severe 
as intellectual disability (below 70). It is sometimes called below average IQ (BAIQ). This is technically a cognitive 
impairment; however, this group may not be sufficiently mentally disabled to be eligible for specialized services. 
Further discussed in chapter 2. 
14 S 29(1) (a) of the Constitution. 
15 Note 11 above. 
16 Miles and Singal 2009 International Journal of Inclusive Education 1-20. 

http://www.inclusionbc.org/our-priority-areas/inclusive-education/what-
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right to access to adequate basic education and the aims of inclusive education entails 

meeting all the needs of learners including the intellectually challenged learners. 

Hence, adequate education means different things to different learners. 

The South African education system only provides for two groups or categories of 

learners, the so called “normal learners” and disabled learners. In this distinction it is 

uncertain where borderline students fit and whether their right to basic education is 

being fulfilled? 

3 Hypothesis and assumptions 

 
3.1 Assumptions 

 
a) Borderline learners do not fit in the requirement for ‘normal’ nor disabled 

learners, their intellectual capacity places them outside the scope of both 

‘normal’ and disabled learners. 

b) Borderline learners in South Africa are also, by virtue of section 9 and 29 of the 

Constitution and other international instruments, entitled to have access to 

adequate basic education. 

 
 

3.8 Hypothesis 

 
The current South African education system is not fulfilling the right to basic education 

for borderline students. 

4 Literature review 

 
Different scholars and writers have their assertion on what the right to basic education 

is, whereas some share the same assertions and definitions others argue that the right 

to basic education is a core human right internationally. The education that is being 

provided is not adequate and that it doesn’t meet the requirements of adequacy. On 

the other hand, case law sets out the duties of school districts in ensuring that the 

rights to basic education of all learners are realised. 

Mavimbela17 argues that public education is intended to readdress the injustices of 

the apartheid regime. This supports the assertion that the right to adequate basic 

 

17 Mavimbela Learners' right to education and the role of the public school in assisting learners to realize this 
Right 40. 
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education seeks to readdress the past injustices of the apartheid regime in the sense 

that the current free basic education that is offered to all individuals meets the 

requirements that the person require to occupy good job positions. Netshitahame18 

argues that due to the change of the educational system the development led to the 

right of education being given the status of a ‘core’ human right. Chrizell19 supports 

the assertion of Netshitahame20 by stating that the right to basic education as written 

in the Constitution is regarded as a fundamental human right because it promotes both 

social and economic well-being of the country and people. Taiwo21 agrees with them 

by stating that if or when the right to adequate basic education is denied it precludes 

the enjoyment of all other rights. 

In Rao’s22 discussion he quotes Lord Bryce who already in 1921 cautioned that: 

 
do not give to a people institution for which it is unripe in the simple faith that the 

tool will give skill to the workman's hand. 

Taking into account the caution of Lord Bryce, the provision of inadequate education 

that does not equip borderline students with knowledge that help them cope in the 

corporate world is a waste of State resources. Akbar23 supports Lord Bryce in arguing 

that the State must provide adequate facilities for the realisation of the right to basic 

education for all educational classes. Taiwo24 agrees with them by stating that the 

right to basic education is an empowerment right which is given wide recognition not 

only in the South African Constitution but also in a number of important national, 

regional international human rights instruments. He further argues that the right to 

basic education which is multiplying in effect, where it is properly given recognition 

and application, enhances the enjoyment of all other socio-economic rights and 

freedoms.25
 

Netshitahame26 argues that the rights in the Bill of Rights, as enshrined in the 

Constitution, are provided for all persons in the country regardless of one’s disability, 

 

18 Netshitahame An analysis of learners knowledge and understanding of human rights in South Africa 87. 
19 Taiwo The implementation of the right to education in South Africa and Nigeria 39. 
20 Chrizell Child’s right to a basic education: a comparative study 55. 
21 Note 19 above. 
22 Rao 2008 Journal of the Indian Law Institute 585. 
23 Akbar 1952 The Indian Journal of Political Science 90. 
24  Note 20 above. 
25  Note 20 above. 
26 Note 19 above 25. 
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which entails that the right to adequate basic education doesn’t mean basic education 

for only normal children but for all children inclusive of the disabled. According to 

Netshitahame, everyone, regardless of their citizenship or nationality, who is within the 

territory of the Republic of South Africa, is entitled to exercise the rights as enshrined 

in the Constitution, as they are the bearer of the rights in the Constitution and this 

applies to children, adults, citizens and aliens. 

Mokate27 states that the right to basic education is a constitutionally protected right 

that is guaranteed to every child in South Africa, it is a central right which cannot be 

restricted by the means of available resources, progressive realisation of the right and 

reasonable legislative measures which are applicable to other socio-economic rights. 

Girma28 agrees with Mokate by stating that the right to basic education includes access 

to basic education by children with disabilities. 

The White Paper 6 acknowledges that the most vulnerable group in South Africa with 

regards to education are learners with disabilities and impairments (learners with 

intellectual ability).29 In Western Cape Forum for intellectual Disability v Government 

of the Republic of South Africa and Another, Molteno30,stated that: 

It is my professional experience and opinion that children with profound or severe 

intellectual disability are able to benefit very substantially from appropriately 

designed and supported educational programs. Their needs are substantially 

greater than those of children without these disabilities. 

This case give light to the fact that it is not every learner who can strive or acquire 

knowledge in inclusive education who has intellectual disability.31
 

This study focuses on the right to access to adequate basic education as a 

fundamental human right both nationally and internationally taking into account the 

 

 

27Mokate Charter of children’s basic education rights South African Human Rights Council 2012 available at 
http://www.sahrc.org.za/home/21/files/SAHRC%20Education%20Rights%20Charter_Part1.pdf Accessed on 
19/04/2018. 
28Girma A Charter of children’s basic education rights South African Human Rights Council 2012 available at 
http://www.sahrc.org.za/home/21/files/SAHRC%20Education%20Rights%20Charter_Part1.pdf Accessed on 
19/04/2018. 
29 White Paper issue paper 6 Special Needs Education (July 2001). 
30 Western Cape Forum for Intellectual Disability v Government of the Republic of South Africa and Another 2010 
5 SA 87 (WCC) para 544. 
31 Newport Mesa Unified School District v State of California Department of Education No. SACV 04-512-GLT (ES) 
(California) (2005) 317 (United States District Court, Southern Division). 

http://www.sahrc.org.za/home/21/files/SAHRC%20Education%20Rights%20Charter_Part1.pdf
http://www.sahrc.org.za/home/21/files/SAHRC%20Education%20Rights%20Charter_Part1.pdf
http://www.sahrc.org.za/home/21/files/SAHRC%20Education%20Rights%20Charter_Part1.pdf
http://www.sahrc.org.za/home/21/files/SAHRC%20Education%20Rights%20Charter_Part1.pdf


13  

different legal systems that have been put into place nationally and internationally for 

the realisation of this right. This study will be done from the same premise that have 

been given by authors such as Netshitahame,32 namely that the right to basic 

education is a core human right and the South African educational system is not 

fulfilling this right. 

5 Aim and Objective 

 
This research aims to do legal analyses of the realisation of the right to access to 

adequate basic education for intellectually challenged children in South Africa. 

Therefore, it will establish whether there is a need to categorise learners in terms of 

intellectual abilities in public school in order to ensure effective realisation of right to 

basic education. 

The objectives of the research are as follow: 

 

• To analyse the right to basic education; 

• To define access to adequate basic education; 

• To ascertain what adequate basic education for disabled learners entails; and 

• To investigate the extent to which this right is being fulfilled with regard to 

borderline students. 

6 Significance of the Study 

 
This research study seeks to address, analyse and define section 29(1) of the 

Constitution with regard to the needs of borderline students. Furthermore, to ensure 

that there is effective realisation of the right to access to adequate basic education, 

irrespective of the intellectual capacity of a learner. 

7 Limitation of the study 

 
This research study is be limited to the investigation of the right to basic education 

within the public sector, therefore state funded education. The issue of language, 

religion and culture when providing the right to education is not dealt with. This study 

is be limited to the right to basic education for borderline students. 

8 Research Methodology 
 
 

 
32 Note 19 above. 
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Research entails the gathering, evaluation and analysis of primary and secondary 

sources of law. Hence, the research methodology that is be adopted is the qualitative 

research method. The Constitution provides for the right to basic education and serves 

as the supreme law of the country, thus any law inconsistent with its provisions is 

invalid. Legislation provides clear understanding of the provisions of the Constitution. 

Additionally, the judicial precedents and international law assist in the interpretation 

and application of the rights as entrenched in the Constitution.33 Legal writings provide 

a broader understanding of the concept of rights. 

The dissertation starts with a discussion of the vulnerable condition of children with 

intellectual challenges or the so called “borderline students” residing in South Africa. 

It focuses on the arguments of various writers with regard to the right to adequate 

basic education for intellectually challenged learners in public schools internationally 

and nationally. Legislative framework, international, national and regional will be 

analised in order to evaluate what the law states with regard to right to access to 

adequate basic education for such students. Legislation will also assists to ascertain 

as to what extent this right is being enforced or applied focusing on basic educational 

rights of borderline students in South Africa taking into account the cognisance of the 

Constitutional dispensation and basic educational right as guaranteed in terms of 

national, regional and international law. 

In addition to this, the general principles governing right to basic education is analysed 

in order to determine the content of this right. This will demonstrate that children with 

intellectual challenges require special care and protection and that all educational 

matters relating to such a child must be adjusted with their best interest in mind. 

Therefore, within the context provided by these principles the right to access to 

adequate basic education is interpreted in conjunction with the States obligation in 

section 29 of the Constitution. Only when the right to access to adequate basic 

education is defined will the limitation be tested. This study argues that these 

limitations are not justifiable when read within the context provided and creates a 

disjunction between the right to adequate basic education for the so-called normal 

children and the disabled children and that which the intellectually challenged child is 

 
 
 
 

33 See S 39 (1) (a)-(b) of the Constitution. 



15  

entitled to. This will serve to illustrate that the intellectual capacity of a child should not 

be used as a barrier to their access to adequate basic education. 

In light of the above analysis the implementation of the right to access to adequate 

basic education for borderline students within South Africa will be evaluated. By 

comparing the right which intellectually challenged children have with regard to access 

to adequate basic education are entitled to both international and national laws this 

study argues that the restriction of their educational rights is unjustified and the current 

situation makes the unalienable and inviolable right to access adequate basic 

education unenforceable and rendering them rightless to this right and forcing them to 

remain uneducated or homeschooled. 

9 Outline of the chapters 

 
Chapter 1 

 
This chapter consists of an introductory where the problem statement, the aim and 

objective of the research study, the literature review and a brief overview of the 

research study are outlined. 

Chapter 2 

 
This chapter focuses on the theoretical legal framework of basic education in South 

Africa with regard to the right to basic education as enshrined in the Constitution. The 

research study establishes what adequate basic education is and whether the current 

educational program caters for the needs of all children or only for a particular class. 

The study also considers the Children’s Act, The South African Schools Act, White 

Paper 5 and 6, judgment in decided cases, and international instruments and their 

relevance in promoting inclusive education. 

Chapter 3 

 
This chapter examines the legal and theoretical framework of inclusive education. It 

looks at the brief history of Bantu education, the relation between inclusive education 

and social justice, the aim of inclusive education, it establishes what inclusive 

education is in accordance with the White Paper 6, judgement in decided cases and 

also international instruments, it also investigates whether inclusive education benefits 

the borderline child/student. 



16  

Chapter 4 

 
This chapter examines the current inclusive education system in South Africa. This is 

done by investigating the teaching quality, teacher training, creativity in teaching, the 

effect of classroom size to the learners/students, the state of South African teachers. 

It further investigates the quality/adequacy of education facilities which includes 

classroom size, proper temperature and control of temperature and sanitary facilities. 

Chapter 5 

 
This chapter focuses on whether the categorisation of students amounts to unfair or 

fair discrimination, this will be determined by analyzing the application of section 9 of 

the Constitution as applied in the case of Harksen v Lane and also investigates what 

human dignity mean to the borderline student. 

Chapter 6 

 
This chapter consists of recommendations and a conclusion. 
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Chapter 2: A theoretical and legal framework of basic education 

 
2.1 Introduction 

 
Section 29 of the Constitution provides every student with the right to basic education. 

This right complements the global notion of access to education.34 However, when 

conducting research surrounding the definition and understanding of basic education 

within South Africa, one quickly finds that there is no definite or clear definition. 

 

This is clearly problematic as a vaguely defined right leads to, amongst others, legal 

uncertainty.35 Within this indeterminate arena of basic education, it will, for example, 

prove difficult to ensure compliance with section 29 of the Constitution by the State. 

One can hardly enforce what you cannot define. The ambivalence surrounding the 

right to basic education is in urgent need of a resolution. This is perhaps best illustrated 

by recent statistics that show that the majority of South African learners are innumerate 

 
 
 
 
 
 
 
 

34 United Nations Children’s Fund (hereinafter referred to as UNICEF) 2017 https://www.unicef.org/education 
accessed 02/04/2019 “On any given school day, over 1 billion children around the world head to class. More 
children and adolescents today are enrolled in pre-primary, primary and secondary education than ever before.” 
“Education is the manifestation of divine perfection which already exists in man”.  – Swami Vivekananda (1863 
– 1902). Such manifestation is the outcome of the development of the individual in all aspects namely physical, 
intellectual, emotional and spiritual. The education, one receives, is the greatest input for advancing towards 
this objective since education helps the total development of human personality. Education holds the key to 
human progress. Education plays an important role in bringing change. The Education Commission (1964-1966) 
has emphasised, ‘Education is the one and the only instrument that can be used to bring about a change towards 
the social and economic betterment of India’. So, education must be used as a powerful instrument of social, 
economic and cultural transformation necessary for the realisation of the national goals. Inculcating ‘Social 
Responsibilities’ and ‘National Integration Values’ are a few of the national goals. The teachers with good 
leadership traits are required in this regard. The prospective teachers, during their education, should be 
sensitised in this regard. http://www.lisbdnet.com/basic-concept-education/ accessed 17/01/2020. 
35 D'Amato 2010 Northwestern University School of Law Faculty Working Papers 108 1-53. 
http://scholarlycommons.law.northwestern.edu/facultyworkingpapers/108 accessed 02/04/2019. States that 
by "legal uncertainty" I mean the situation that obtains when the rule that is relevant to a given act or transaction 
is said by informed attorneys to have an expected official outcome at or near the 0.5 level of predictability.” 
Maxeiner 2009 Houston Journal of International law 15. Provides that “The legal system needs to permit those 
subjects to the law to regulate their conduct with certainty and to protect those subjects to the law from 
arbitrary use of state power. Legal certainty represents a requirement that decisions be made according to legal 
rules, i.e. be lawful. The concept of legal certainty may be strongly linked to that of individual autonomy in 
national jurisprudence. The degree to which the concept of legal certainty is incorporated into law varies 
depending on national jurisprudence. However, legal certainty frequently serves as the central principle for the 
development of legal methods by which law is made, interpreted and applied”. 
https://www.jstor.org/stable/3480139?seq=1#page_scan_tab_contents accessed 02/04/2019. 

https://www.unicef.org/education
http://www.lisbdnet.com/basic-concept-education/
http://scholarlycommons.law.northwestern.edu/facultyworkingpapers/108%20accessed%2002/04/2019
http://scholarlycommons.law.northwestern.edu/facultyworkingpapers/108%20accessed%2002/04/2019
https://www.jstor.org/stable/3480139?seq=1&page_scan_tab_contents
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and illiterate.36 Chiedza37 explains that these statistics are proof that the State is failing 

to ensure that every child receives basic education and it has become vital that the 

focus must shift to firstly properly defining basic education. A nationally accepted 

definition of basic education would provide guidance to the Department of Education 

and assist in ensuring that all relevant parties are fulfilling their obligation to provide 

basic education to learners. 

There are two basic understandings of the right to basic education.38 The first links 

fulfilment of the right to a required minimum period of schooling (time-based 

approach).39 The second looks past the semantics and measures the fulfilment of the 

right to basic education as directly correlated to the quality of the available education 

(the adequacy-approach).40 These two approaches are discussed in more depth 

throughout the chapter. This study agrees with most policy makers41 and the courts, 

by favoring the adequacy-based approach, whilst still acknowledging the time factors 

linked to basic education. 

Although this study focuses on the adequacy-based approach, a brief overview of the 

time-based approach will be included. Supporters of this approach defines basic 

education as a minimum period of time that a student is enrolled in school. According 

to the South African Schools Act,42 a student has to attend school for 10 years or to 

the age of 15, whichever comes first.43 According to this approach, irrespective of the 

quality of education, the right to basic education will be met if the time periods are 

being met. 

 
 
 

36 Spaull 2011 Southern and Eastern African Consortium for Monitoring Educational Quality Working Paper 8 1- 
75. Spaull 2013 Centre for Development and Enterprise 1-65. Spaull 2013 International Journal of Educational 
Development 436-447. Hungi, Makuwa, Ross, Saito, Dolata, van Capelle 2005 South and Eastern Africa 
Consortium for Monitoring Educational Quality 1-56. Ross, Saito, Dolata, Ikeda, Zuze, Murimba 2005 South and 
Eastern Africa Consortium for Monitoring Educational Quality 1-342. “SA's child illiteracy time bomb” Pretoria 
News (15 December 2017) https://www.iol.co.za/pretoria-news/sas-child-illiteracy-time-bomb-12427420 
accessed 24 September 2019. 
37 Simbo Law democracy & development: Defining the term basic education in the South African Constitution: An 
international law approach 477-500 http://dx.doi.org/10.4314/ldd.v16i1.9. Simbo refers to the writings of 
Parker F “Myths busting the matric pass rate” http://mg.co.za/article/2012-01-07-myth-busting-the-matric- 
pass-rate (accessed 27 July 2012). Woolman and Fleisch Constitution in the Classroom 113. 
38 ibid 172. 
39 Ibid. 
40 Ibid. 
41 The Schools Act. 
42 Note 44 above. 
43 S 3 (1) of the Schools Act. 

http://www.iol.co.za/pretoria-news/sas-child-illiteracy-time-bomb-12427420
http://www.iol.co.za/pretoria-news/sas-child-illiteracy-time-bomb-12427420
http://dx.doi.org/10.4314/ldd.v16i1.9
http://mg.co.za/article/2012-01-07-myth-busting-the-matric-
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In an attempt to analyse the understanding of basic education, this study discusses 

basic education as defined by the Constitution, White Paper 6, the United Nations 

Convention on the Rights of the Child44 and the World Declaration on Education for 

All.45
 

2.2 The Constitution: Section 29 

 
In the post-apartheid era, the Constitution marked a dramatic shift with regards to the 

obligations of the state to provide basic education for all children.46 The right is 

encapsulated in section 29 of the Constitution: 

Everyone has the right – 

 
(a) to a basic education, including adult basic education; 

(b) which the State through reasonable measures must make progressively available 

and accessible 

In order for the State to realise this right to education, it released a National 

Development Plan which aims to establish a country in which, by the year 2030, all 

citizens, including those with disabilities, will be given adequate basic education that 

will enable them to grasp the opportunities available. However, irrespective of the 

perceived value placed on the right to education, Section 29(1)(a) provides no 

understanding or meaning of what constitutes basic education.47
 

However, regardless of the lack of definition, the section does provide us with an 

indication of the obligation of the state. Firstly, with regard to the unqualified nature of 

the right and secondly, the negative and positive duty imposed. 

2.2.1 The unqualified nature of the right 
 
 
 
 
 
 
 
 

44 United Nations General Assembly, Convention on the Rights of the Child, 20 November 1989, United Nations, 
Treaty Series (1577) 3. The Convention on the Rights of the Child was adopted and opened for signature, 
ratification and accession by General Assembly resolution 44/25 of 20 November 1989, entered into force on 2 
September 1990, in accordance with A 49. 
45 World Declaration on Education for All 1990. Adopted by the World Conference on Education for All, Jomtien, 
Thailand, 5- 9 March 1990. 
46 Malherbe 2004 European Journal for Education Law and Policy 49. 
47 Manuel, MP Minister in the Presidency, On Behalf of the National Planning Commission National planning 
commission, national development plan 2011. 
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Human rights fall into three, different yet not so different, categories namely qualified 

rights48, unqualified rights49 and absolute rights.50
 

Unqualified or an absolute right, are those rights of which the realisation of the right is 

not subject to limitation of budgetary constraints of progressive realisation. 51 It is a 

basic human right that may be limited by government or court of law only where 

exercising that right will encroach on other peoples’ rights or group of persons. Subject 

to the limitation clause found in section 36 of the Constitution.52 A qualified right on the 

other hand however has different qualifiers to an unqualified right,53 in this case the 

State can lawfully limit the right as provided in the constitution not realising it as an 

immediate right when there is a need for the Sate to interfere.54 From the above 

 

48 Batende CPK Daily monitor “Qualified rights are rights that the State has the right to interfere with namely a 
right to life (one could be sentenced to death), the right to private life and family life, freedom of thought, 
conscience and religion; freedom of expression, assembly and association”. 
49 An unqualified right is that right that the State cannot interfere with and its applied as put in the Constitution 
examples of an unqualified right are enjoyment of property and, to some extent, the right to education. 
50 Absolute rights are those that no one has a right to interfere with for instance, the right to fair trial, etc. 
51 Coomans Reviewing Implementation of Social and Economic Rights: An Assessment of the “Reasonableness” 
Test as Developed by the South African Constitutional Court 170 states that a number of “unqualified” social and 
economic rights can be identified. They are unqualified, because they do not contain references to reasonable 
measures, available resources and progressive realisation. These include the right to basic nutrition, shelter, 
basic health care services and social services, as well as basic education, including adult basic education. Sections 
28(1)(c) and 29(1)(a). Section 29(1)(b) lays down the right to further education, which the state, through 
reasonable measures, must make progressively available and accessible. This right does not have a reference to 
“available resources”. 
52 S 36 of the Constitution provide as follows: (1) The rights in the Bill of Rights may be limited only in terms of 
law of general application to the extent that the limitation is reasonable and justifiable in an open 
and democratic society based on human dignity, equality and freedom, taking into account all relevant factors, 
including— 
(a) the nature of the right; 
(b) the importance of the purpose of the limitation; 
(c) the nature and extent of the limitation; 
(d) the relation between the limitation and its purpose; and 
(e) less restrictive means to achieve the purpose. 
(2) Except as provided in subsection (1) or in any other provision of the Constitution, no 
law may limit any right entrenched in the Bill of Rights. 
53 Note 53 above. “There are provisions on the basis of which “everyone has the right to have access to” 
adequate housing, health care services, sufficient food and water and social security. The state has an obligation 
to take “reasonable legislative and other measures, within its available resources, to achieve the progressive 
realisation” of these rights. Due to inherent limitations on state resources, these rights may be characterised as 
“qualified” social and economic rights. Secondly, a number of “unqualified” social and economic rights can be 
identified.” See also S 26(1) of the Constitution reads: Everyone has the right to have access to adequate housing. 
Section 27(1): Everyone has the right to have access to – (a) health care services, including reproductive health 
care; (b) sufficient food and water; and (c) social security, including, if they are unable to support themselves 
and their dependants, appropriate social assistance; S 26(2) and 27(2) are almost identical: The state must take 
reasonable legislative and other measures, within its available resources, to achieve the progressive realisation 
of this right / of each of these rights.” 
54 S 26(1) reads: “Everyone has the right to have access to adequate housing.” S 27(1): “Everyone has the right 
to have access to – (a) health care services, including reproductive health care; (b) sufficient food and water; 
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definitions of an absolute right and a qualified right they are different and entail the 

alternative of each other.55
 

From the text of section 29(1) one can, from the lack of an internal qualifier, deduce 

that the fundamental right to access to basic education is unqualified56 and therefore 

must be directly and immediately implemented. 57
 

2.2.2 The positive and negative duty of the State 

 
The judiciary recognises that the lack of internal qualifier entails both a positive and 

negative component, for example in the case of Ex Parte Gauteng Provincial 

Legislature58 the court held that: 

…(section 29(1)(a)) creates a positive right that basic education be provided for 

every person and not merely a negative right that such a person should not be 

obstructed in pursuing his or her basic education.59
 

The Constitution therefore grants the right but does not support or disregard either the 

adequacy or time-based approach. The focus is more on the obligation on the state to 

actually deliver education and within this deliverance it is evident that both a negative 

and a positive duty rests on the state. 

 
The idea of positive and negative rights and correspondent duties have been 

discussed and developed in depth by various philosophers. Philosophers identify the 

 

 

and (c) social security, including, if they are unable to support themselves and their dependants, appropriate 
social assistance”; S 26(2) and 27(2) are almost identical: “The state must take reasonable legislative and other 
measures, within its available resources, to achieve the progressive realisation of this right / of each of these 
rights.” 
55 Cayman Constitution shaping our future together 2010-08-16. “The Difference between Absolute, Limited and 
Qualified Rights- Not all rights are written in the same way. The Bill of Rights uses these terms in defining them. 
Absolute rights. These rights cannot be limited in any way. They cannot be reduced or amended. Examples 
include the right to protection from slavery or torture. Limited Rights. These rights come with exceptions. An 
example is the right to liberty, which can be lawfully restricted. Lawful arrest is an example of a limited right.” 
Qualified Rights. Government interference with these rights is allowed in special circumstances, and only when 
necessary in a democratic society. The interference must fulfill a pressing social need; pursue a legitimate aim; 
and be proportionate to the aims being pursued. An example is government restrictions on the right to assembly 
and association, in order to calm a 
riothttp://www.constitution.gov.ky/www.constitution.gov.ky/portal/pageb59e.html accessed 15 October 2019 
56 Which is unlike the right to social security which is limited by section 36 of the Constitution. 
57 Woolman and Bishop "Education" 57-11; Seleoane "Right to Basic Education" 224-225; Viljoen International 
Human Rights Law in Africa 549. 
58 Ex Parte Gauteng Provincial Legislature: In Re Dispute Concerning the Constitutionality of Certain Provisions 
of the Gauteng School Education Bill of 1995, 1996 3 SA 165 (CC) para. 9. 
59 Ibid. 

http://www.constitution.gov.ky/www.constitution.gov.ky/portal/pageb59e.html
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difference between positive and negative right.60 In basic terms, the realisation of a 

negative right is not subjected to an action of another individual or a group of people, 

rather it permits and oblige inaction as part of full realisation.61 For example, the right 

to freedom of speech is a negative right in the sense that the State should not hinder 

a citizen from practising this right. No action is demanded from the state for realisation, 

but rather inaction.62 On the hand a positive right is a right that fulfilment is subjected 

to an action, or another individual or group of people, it permits and oblige action. For 

example, the right to healthcare places a duty on the State to act positively and provide 

health care services, therefore the State must act to fulfil the right.63
 

 
Liebenberg64 argues that human rights require both negative and positive conduct 

from the state and different resources to ensure their realisation.65 Therefore, the State 

has a positive and negative duty to satisfy the essential levels of human rights.66 This 

is in accordance with international agreements, for example States that have ratified 

the International Covenant on Economic, Social and Cultural Rights must adopt a 

detailed plan for the realisation and implementation of the right to basic adequate 

education for all persons.67. As such these rights are deemed as capable of being of 

immediate application and unconditional implementation. Due to the fact that the right 

to education is unqualified, this entails that the realisation should immediate.68 

Negative duties are regarded as suitable for enforcement against complaints of 

individuals violation of independent body of experts.69
 

 
 
 

60 Note 58 above. 
61 Ibid “A negative duty was seen as a forbiddance on the state not to conduct or act in a certain manner for 
example not to torture transgressors of the law” 
62 S 16 of the Constitution. 
63 Mattperman The difference between negative rights and positive right states that J.P. Moreland, professor of 
philosophy at Biola University January 30 provides that “Positive rights are often associated with second and 
third generation rights and negative rights are associated with first generation rights” 
http://mattperman.com/2009/01/the-difference-between-negative-rights-and-positive-rights/ accessed 16 
October 2019. 
64 Liebenberg 1995 South African Journal on Human Rights 359. 
65 Ibid. 
66 Ibid. 
67 Ibid. 
68 Ibid. 
69 In addition to a mandatory reporting procedure (Art 40), States Parties to the International Covenant on Civil 
and Political rights may declare acceptance of a system of inter-state complaints (Art 41 to 43) and may ratify 
the First Optional Protocol, 1966. This Protocol provides for individual complaints of violations of the rights to 
the Human Rights Committee, an independent, expert body of eighteen members established under the 
Covenant. With regards to basic education, apart from judicial remedies, implementation will include, amongst 

http://mattperman.com/2009/01/the-difference-between-negative-rights-and-positive-rights/
http://mattperman.com/2009/01/the-difference-between-negative-rights-and-positive-rights/
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Liebenberg70 goes further to argue that the majority of economic and social rights do 

not impose only a positive duty on the State. Social rights and economic rights are 

seen as imposing a positive duty on the State to ensure their full realisation as such 

the State has the duty to ensure that resources are available to ensure their 

realisation.71 The State has both a positive and negative duty in providing basic 

education to the borderline child in that the State need to ensure that the borderline 

child has access to adequate basic education, has adequate educational infrastructure 

and skilled teachers to educate him/her while it has a negative duty to ensure that the 

borderline child doesn’t go to school when the weather dictates otherwise or is 

dangerous for the borderline child to go to school for that day to ensure their safety. 

This would imply that the State has the obligation to repeal any legislation that is 

discriminatory and doesn’t conform or promote the positive measures to ensure that 

poverty and other structural factors impeding on the equal enjoyment of education.72 

The duty to protect human rights places a positive duty on the state especially in 

situations where a non-governmental actors can effectively undermine or encroach on 

the right in question.73 This can be seen when those that are tasked with education of 

such learners fail to ensure that they meet their educational needs. 

Form the above it is quite clear that the right to provide adequate basic education, as 

found in sec 29(1) of the Constitution, to all learners, places a duty on the state to 

make it possible for all learners to attain it. Furthermore, this right should be realised 

without any internal qualifiers or arguments of progressive realisation. In order for this 

to be realised the State must put in place educational facilities, equip teachers and 

resources to provide for the educational needs of all learners, including those with 

borderline functioning. 

 

 

others, educational nature (what is this?) as well as adaptation of policies and comprehensive plans by the 
government. 
70 Ibid. 
71 Ibid. 
72 Section 28 and 29 of the Constitution. The 'Limburg Principles on the Implementation of the International 
Covenant on Economic, Social and Cultural Rights' (1987) 9 Human Rights Quarterly para 38. The 'Limburg 
Principles' were adopted in June 1986 by a group of respected international experts, and are regarded as an 
authoritative guide to the interpretation of States Parties' obligations under the Covenant on Economic, Social 
and Cultural Rights. 
73 On the general question of the horizontal applicability of human rights obligations, see Forde1985 British 
Yearbook of International Law. Alkema EA The third-party applicability or ‘Drittwirkung’ of the European 
convention on human rights. Matscher and Petzold (eds) Protecting human rights: the European dimension. 
Studies in honour of Gérard J. Wiarda. Carl Heymanns Verlag KG, Köln 
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2.3 The South African Schools Act 84 of 1996 

 
The Act was enacted in order to give effect to the right to access to basic education 

for all persons in South Africa in the Constitutional dispensation. The Schools Act 

defines education for purposes of section 29(1)(a) as “level of education that covers 

a period of 10 years up to grade 9 or the age of 15 years, whichever comes first.”74 

The Act doesn’t provide a comprehensive definition of what constitute basic 

education rather it provides that every child in South Africa has a right to basic 

education as provided in the Constitution.75 It goes further to provide the age groups 

of those whom basic education should be provided and also the minimum school 

going age.76 The purpose of the Act was to make provision for legislation that will lay 

an obligation on the government to make financial provision in the education 

sector.77
 

2.4 The Children’s Act 38 of 2005 

 
This Act provides that all children have a right to education,78 but similarly to the 

Constitution, it provides no definition of what is basic education or what constitutes 

basic education. It however provides for the best interest of the child thus the provision 

of adequate basic education then shall be in the best interest of the borderline child. It 

is thus of paramount importance to observe and to also implement adequate basic 

education that is in the best interest of the borderline child in South Africa. 

This Act provides that the best interest of the child is of paramount importance, in line 

with section 28 of the Constitution. In all matters concerning the child their best interest 

must be taken into account. The World Declaration on the Rights of the Child also 

provide that children must be consulted in matters concerning the child and they must 

be heard.79 The Children’s Act also state that all children have the right to basic 

education.80 It however also doesn’t provide the definition and scope of what basic 

education is. The Children’s Act read in conjunction with section 28 of the Constitution 

both provide that the best interest of the child is of paramount importance and the right 

 
 

74 Section 3 (1) of the Schools Act 84 of 1996 see also Murungi, 2015 Potchefstroom Electronic Law Journal 360. 
75 S 29 (1) of the Constitution and S 14 (2) (a) of the Schools Act. 
76 Note 81 above. 
77 S 34 (1) of the Schools Act 84 of 1996. 
78 Section 1 (1) (e), section 11 and section 158 of the Children’s Act. 
79 Article 12 of the World Declaration on the Rights of the Child. 
80 Note 78 above. 



25  

to basic education is in the best interest of the child. Children with borderline 

intellectual functioning also have a right to adequate basic education as this will be in 

the interests of the borderline child. 

2.5 White Paper 5 on Early Childhood Education 

 
The Education White Paper 5 deals with early childhood education and meeting the 

challenge of early childhood development in South Africa, with specific focus on the 

provision of basic education. The paper emphasises that every child in South Africa 

has the right to access to basic education at an early stage in life.81 It focuses on the 

basic educational needs of learners. White Paper 5 discusses basic education for all 

leaners without distinction of their intellectual capacity. In order to accommodate all 

learners, the government thought it best to introduce a new legislation to make 

provision for the needs of various students. 

2.6 White Paper 6 

 
White Paper 6 acknowledges that the government has a special responsibility with 

regard to education to ensure that all learners with or without disabilities pursue their 

learning potential to the fullest.82. Nevertheless, White Paper 6 contains conflicting 

statements, especially with regards to the understanding of basic education. 

For instance, the document initially recognised the definition of basic education as 

defined in the World Declaration on Education for All,83 which defines basic education 

in terms of the learning needs appropriate at the age and experience.84 This 

recognition suggests that the Department of Education was adopting a definition of 

basic education which equates it to the meeting of the learning needs of all learners 

in South Africa. Therefore, at the outset it seems the White Paper is following the 

adequacy approach. 

 
 
 

81 White Paper 1 on Education and Training of 1995. Education White Paper 5 on Early Childhood Education page 
21 para 3.2.1. provide that “Informed by the constitutional provisions on the provision of basic education to all 
South Africa’s children, Education White Paper 1 on Education and Training on the public provision of one year 
of Early Childhood Development (the Reception Year), and the Interim Policy on Early Childhood Development 
that provided a framework for Early Childhood Development from age 0 to 9 years, the Department of Education 
in 1997 launched the National Early Childhood Development Pilot Project.” 
82 White Paper 6 2001 Department of Education Department of Basic Education 11. White Paper on Education 
and Training 1995, para. 12. 
83 World Conference on Education for All Meeting Basic Learning Needs Jomtien, Thailand 5-9 March 1990 
84 Department of Basic Educ., White Paper on Education and Training (1995), para. 12. 
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The disjunction exists later in the text, when it then states that for the purposes of 

basic education in section 29(1)(a) of the Constitution the right is defined by the total 

length of time which the State provide a child with education.85 This is clearly indicative 

of the time-based approach. This type of approach is also envisaged in the Schools 

Act as discussed above in paragraph 2.3. 

Scholars have argue that the inconsistencies with regards to the definition of basic 

education by the Department of Education should be interpreted as an attempt to 

accommodate both perspectives on the definition of basic education in the country’s 

educational framework.86 Murungi87 argues that it isn’t rational to: 

interpret basic education solely in terms of levels because an organisational 

structure and the sufficiency of education are complementary aspects of an 

education system. He goes further to argue that learning is also a function of time, 

and therefore it would not be sufficient to define ‘basic education’ exclusively with 

respect to its content.88
 

The Department’s definition of the right to basic education in terms of the White Paper 

6 and Schools Act with regard to the interpretation of the right enshrined in section 

29(1)(a) of the Constitution is not sufficiently clear.89 Thus, it is of necessity to adopt a 

holistic approach to the interpretation of section 29(1)(a) of the Constitution. The 

judiciary’s explanation of the right to education must be taken into account when 

interpreting this right.90
 

2.7 International instruments on the right to education 

 
South Africa by virtue of being a constitutional democracy makes international law a 

pillar of its democracy.91 International instruments are useful in guiding states with 

 
 
 
 

85 Calderhead V. The Right to an ‘adequate’ and ‘equal’ education in South Africa: An analysis of s. 29(1) (a) of 
the South African Constitution and the right to equality as applied to basic education 1-51. 
86 Murungi 2015 Potchefstroom Electronic Law Journal 3161-370. 
87 Ibid. 
88 Ibid. 
89 ‘Inclusive education learners with learning barriers the right to an equal and quality education’ Equal Education 
Law Centre www.eelawcentre.org.za / info@eelawcentre.org.za. 
90 Ibid. The judiciary’s definition of basic education will be discussed later on in the chapter. 
91 Dugard Europian 1997Journal of International Law 77-92. “The World Declaration form part of international 
law “soft law” (all sources of non-binding international law that can provide guidance on the interpretation of 
international treaties).” 

http://www.eelawcentre.org.za/
mailto:info@eelawcentre.org.za
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regard to their conduct and also provide a sizeable guidance in interpreting section 

29(1)(a) of the Constitution.92
 

In the interpretation of human rights section 39 of the Constitution makes it peremptory 

to consider international law in interpreting Chapter 2 of the Constitution.93 Thus, 

international customary law is part of South African law unless it is in contradiction with 

Constitutional provisions or South African legislation.94 Section 233 provide that when 

interpreting legislation the approach that is consistent with international law is much 

more preferable than that which contradicts it.95
 

Even though South Africa has a principle of recognizing international law the weight 

and principles of international law recognised will vary on a case by case basis.96 This 

entails that South Africa as a country is not in all instances bound to use international 

legislation in its interpretation of legislation especially if such interpretation encroaches 

on individuals fundamental human rights.97
 

2.7.1 The United Nations Convention on the Rights of the Child 

 
The United Nations Convention on the Rights of the Child definition of basic education 

requires countries to implement an educational system that develops the child’s 

potential, talents and abilities to the fullest.98 South Africa signed this Declaration in 

January 1993 and ratified it on the 16th of June 1995.Therefore, the mandate section 

29(1)(a) places on the State, doesn’t simply require the government to provide basic 

education for a defined period but requires a system that maximises the child’s social 

and intellectual abilities.99 Therefore, yet again, a more adequacy-based approach. 

 
92 Convention on the Rights of the Child:Office of the United Nations High Commission for Human Rights 
‘International Law’ 1996-2007 A 1. http://www2.ohchr.org/english/law/ accessed 10 March 2020. 
93 S 39 Constitution of South Africa 
94 S 232 of the Constitution. 
95 S 233 of the Constitution. The Constitutional court addressed and responded to this issue in the case of S v 
Makwanyane 1995 2 SACR 1 para 35. by stating that “the international law that must be considered in the 
interpretation of Chapter 2 of the Constitution refers to both the binding and the non-binding international law. 
The court went further to emphasise that customary law and international agreements should be considered in 
interpreting Chapter 2 of the Constitution because they make available a framework in which the Bill of Rights 
is understood.” 
96 Government of the Republic of South Africa and Others v Grootboom and Others 2001 1 SA 46 (CC) para 26 
state that “The relevant international law can be a guide to interpretation but the weight to be attached to any 
particular principle or rule of international law will vary. However, where the relevant principle of international 
law binds South Africa,[28] it may be directly applicable.” 
97 Ibid. 
98 Article 28 and 29 of the United Nations Convention on the Rights of the Child. 
99 United Nations Convention on the Rights of the Child, article 29 of 1990 

http://www2.ohchr.org/english/law/
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2.7.2 World Declaration on Education for All and Framework for Action to Meet Basic 

Learning Needs 

Article 1 (1) provide the following definition with regard to basic education: 

 
These needs comprise both essential learning tools (such as literacy, oral 

expression, numeracy, and problem solving) and the basic learning content (such 

as knowledge, skills, values, and attitudes) required by human beings to be able 

to survive, to develop their full capacities, to live and work in dignity, to participate 

fully in development, to improve the quality of their lives, to make informed 

decisions, and to continue learning. The scope of basic learning needs and how 

they should be met varies with individual countries and cultures, and inevitably, 

changes with the passage of time.100
 

This definition is the most comprehensive with regard to the adequacy approach. 

Within the definition one can still find many terms that need further exploration, 

however, for the extent of this study it is adequate to acknowledge that basic education 

cannot simply be defined at a time period. It is the acquisition of basic learning needs 

which comprises of essential learning tools (essential learning tools include “literacy, 

oral expression, numeracy, and problem solving”) and the basic learning content. This 

definition entails that basic education is quality and outcomes orientated. Simply being 

in school or attending school is not the attainment of basic education, correspondent 

to this the right to basic education is not fulfilled simply by providing buildings and 

proclaiming a minimum time period for students to be seated in these buildings. 

2.8 A theoretical framework of basic education 

 
When the above discussion is taken into account it is clear that international 

instruments and even domestic documents prefer an adequacy approach, as opposed 

to a time-based approach. In accordance with this, this study attempts to provide a 

definition of basic education within the framework of quality education. Basic education 

should be equated to quality or adequate education;101 the aim is therefore to have a 

 
 
 

100 World Declaration on Education for All and Framework for Action to Meet Basic Learning Needs. Adopted by 
the World Conference on Education for All Meeting Basic Learning Needs Jomtien, Thailand (1990). 
101Slade S “What Do We Mean by a Quality Education?” Huffpost (22 February 2016) 

https://www.huffpost.com/entry/what-do-we-mean-by-a-qual_b_9284130 accessed 15 January 2020 states 

that “A quality education is supported by three key pillars: ensuring access to quality teachers; providing use of 

http://www.huffpost.com/entry/what-do-we-mean-by-a-qual_b_9284130
http://www.huffpost.com/entry/what-do-we-mean-by-a-qual_b_9284130
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coherent understanding of quality education. This study argues that education should 

not simple be understood as a content delivery system but rather a system designed 

to help all children, of any intellectual levels, to meet their full potential and ultimately 

enter society as productive citizens. The United Nations Former Secretary General 

Ban Ki-moon declared that every child must be in school, and the quality of schools 

must improve so that students are prepared to be productive citizens and ready to lead 

in the future.102 He went further to state that 

 
Education must fully assume its central role in helping people to forge more just, 

peaceful and tolerant societies.103
 

 

Slade104 states that quality education can be defined in many ways, but this paper 

agrees with the Association for Supervision and Curriculum Development and 

Educational Initiative which defines quality education as: 

 
A quality education is one that focuses on the whole child: the social, emotional, 

mental, physical, and cognitive development of each student regardless of gender, 

race, ethnicity, socioeconomic status, or geographic location. It prepares the child 

for life, not just for testing.105
 

 
A holistic approach to education should therefore be followed, this is especially 

appropriate when educating a borderline student. 

 
Quality education provides resources and directs policy to ensure that: 

 
Every child enters school healthy and learns about and practice healthy lifestyle; 

learns in an environment that is physically and emotionally safe for students and 

adults; is actively engaged in learning and is connected to the school and broader 

 

quality learning tools and professional development; and the establishment of safe and supportive quality 

learning environments.” 

102 Ibid. 
103 Ibid. 
104 Ibid. 
105 Ibid. “The SDGs reflect a global consensus in our young century that education is a human right and a public 
good that is critical to the health and future of the world. But ours is a world of severe challenges, with millions 
of students under fire, unsettled and unschooled due to conflict and governments globally failing to meet their 
funding commitments to education, especially with regard to their poorest citizens. Education advocates have a 
responsibility to promote policies that integrate schools, communities, and nations into a system that supports 
development of the whole child, ensuring that each student is healthy, safe, engaged, supported, and 
challenged.” 
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community; has access to personalized learning and is supported by qualified, 

caring adults; and is challenged academically and prepared for success in college 

or further study and for employment and participation in a global environment.106
 

 
This affirms that quality education goes beyond the normal reading and learning in 

the classroom but that it also contributes to their day to day running of the children’s 

lives and to help them to develop as individuals in the community. It goes further to 

ensure that schools align and integrate fully with the communities they are situated in 

and access to arrange of services designed to support the educational development 

of the learners. 

 
Quality education is107

 

 
• a human right and a public good. 

 
• provides the foundation for equity in society. 

 
• one of the most basic public services. It does not only enlighten but also 

empowers citizens and enables them to contribute to the maximum extent 

possible to the social and economic development of their communities. 

2.9 Conclusion 

 
The right to education is regarded as one of the most valuable prerequisites pertaining 

to global progress and advancement.108 It doesn’t just equip a learner with skills for 

eloquent profession, it also bears the fundamental tone of a human rights culture to a 

young and upcoming future generation.109
 

As already discussed above there are two definitions pertaining to what basic 

education is construed as which consist of the time-based education which refers to 

the time one needs to go to school and the other refers to adequacy approach which 

refers to the quality education that a child receives at school.110 However, South 

African legislation provides no definition of what basic education and as such leaves 

 
 

106 Ibid. 
107 Ibid. A campaign for educational international https://www.unite4education.org/about/what-is-quality- 

education/ accessed 15/01/2020. https://enedupedia.blogspot.com/ accessed 15/01/2020 

108 Note 10 above. 
109 Ibid. 
110 Note 39 and 40 above. 

https://www.unite4education.org/about/what-is-quality-education/
https://www.unite4education.org/about/what-is-quality-education/
https://enedupedia.blogspot.com/
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it the schools to determine what it is or the writer to opine on what then shall constitute 

basic education in South Africa. 

International educational framework on the other hand define basic education. It is 

defined as one that focuses on skills development of the learner, the social, emotional, 

mental, physical, and cognitive development of each student.111 This shows that it 

goes way beyond the classroom, that it involves their day to day lives in their various 

communities with various norms. It focuses not only on the survival of the learner in 

class but also in the real world where challenges are faced on daily basis. 

This study defines basic education based on the adequacy approach by Simbo112 and 

will also take into account the definition by international instruments below. This study 

considers both what the borderline child requires in school and what also what is 

required for his/her survival in the outside world. Thus, one can define basic education 

as education that provides the learner with a learning environment that is conducive 

to their health and also caters for their different abilities, that equips learners with skills 

to face the working environment and activities in school, that caters for their various 

educational needs and one that does not discriminate or marginalise anyone. 

It is of importance to look into the current situation in South African schools and to 

determine what amounts to discrimination and what constitutes mere differentiation in 

education. In order for one to understand what differentiation is, we ought to look at 

the current educational system in South Africa with specific reference to the promotion 

of inclusive education and whether this is working for South Africa or against it. 

Chapter 3 examines the current situation in the South African education system and a 

determination is made whether the categorization or creation of another school system 

for the borderline child will amount to mere differentiation or discrimination. 

 
 
 
 
 
 
 
 
 
 
 
 
 

111 Note 69 above. 
112 Ibid note 8 above. 
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Chapter 3: A legal and theoretical framework of inclusive education 

 
3.1 Introduction 

 
Prior to the paradigm shift from the apartheid system to a constitutional democracy 

in 1993, education was segregated on the basis of race and disability (intellectual 

ability). The apartheid system used the medical approach to disability, and as a 

result an estimated 20% of learners with disabilities were accommodated in 

schools. What worsened the situation is the fact that special schools for learners 

with disabilities are that the schools and resources were unreasonably distributed 

across South Africa which resulted in disparities between the incidents of 

disabilities and the availability of special schools country wide. Due to the then 

government’s apathetic approach and the general lack of educational support 

children with disabilities have historically been the most vulnerable group and thus 

susceptible to learning barriers and subject to exclusion in the then South African 

education system.113
 

The right to basic education is a fundamental human right. 

 
It is being stipulated that the right to basic education is adequate as it helps with 

the development of a learner, their morals, social, political and economic 

development of the South Africa at large the development of the nation bring about 

advancement of democracy, human rights and a peaceful dispute resolution. For 

quite a long time not only in South Africa but all around the world the most 

vulnerable marginalised group of learners, the borderline child, have been 

excluded from schools.114
 

 
 
 

113 https://eelawcentre.org.za/wp-content/uploads/2016/08/Inclusive-Education-Final.pd accessed 11 July 
2019. See also “South Africa: Soweto and its Aftermath” Available at http://www.country-data.com/cgi- 
bin/query/r-12130.html accessed 11 June 2019. “A History: Turning Points- The coming of Apartheid”, Available 
at http://www.sahistory.org.za/classroom/education-350years/history_4.htm accessed 21 June 2019. Khumalo 
and Hodgson chapter 5 the right to basic education for children with disabilities 105-127 states that “Medical 
model of disability followed by the apartheid government assumed that disability is caused by the physical or 
intellectual impairment of an individual. It regarded people with disabilities as suffering from an inherent 
deficiency that requires or is capable of a medical cure or treatment. The medical model of disability has 
contributed to widespread stigma about people with disabilities as somehow sub- or inhuman; and in the 
context of education, as ‘ineducable’. Under the medical model of disability, people are often isolated in 
specialised institutions such as ‘special schools’, away from ‘normal’ children.”107. Calderhead V. “The Right to 
an ‘Adequate’ and ‘Equal’ Education in South Africa: An analysis of s. 29(1)(a) of the South African Constitution 
and the right to equality as applied to basic education 1-51 states that “e.g., .28% of learners in the Eastern Cape 
were enrolled in special schools, yet the overall incidence of disabled persons in the region was 17.39%).” 
Christie The rights to learn 30-31 
114 Centre for Justice and Crime Prevention and the Department of Basic Education, 2012 Pretoria 
www.cjcp.org.za/ www.education.gov.za accessed 02 April 2019. 

https://eelawcentre.org.za/wp-content/uploads/2016/08/Inclusive-Education-Final.pd%20accessed%2011%20July%202019
https://eelawcentre.org.za/wp-content/uploads/2016/08/Inclusive-Education-Final.pd%20accessed%2011%20July%202019
http://www.country-data.com/cgi-
http://www.sahistory.org.za/classroom/education-350years/history_4.htm
http://www.cjcp.org.za/
http://www.cjcp.org.za/
http://www.education.gov.za/
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From the statement above it is apparent that there always has been that vulnerable 

group of children in the education system, which is the child with limited intellectual 

functioning (the borderline child). Thus, if the child with average intellectual functioning 

has always being marginalised then what will then happen to the borderline child? It 

is of paramount importance to take care of the educational needs of those with 

borderline intellectual functioning so that they can participate fully in their communities 

and the employment sector. In order to understand the influence that the apartheid 

government had in education one should go back and look at legislation that was 

promulgated in relation to provision of education, and to look at the change in 

legislation in education in post- apartheid South Africa. The education system had a 

dramatic shift since the inception of the constitutional democracy, and this is apparent 

from legislation as discussed below. 

3.2 Bantu Education 

 
The Bantu Education Act;115 which was later amended to Black Education Act,116 was 

a piece of legislation in South Africa that legalized aspects of apartheid system which 

resulted in the separation of certain individuals/groups in South Africa on the basis of 

the colour of their skin in the educational sector.117 The then Apartheid Government 

therefore in turn enforced racially separated education facilities. As a result the bantu 

education, which was designed for the black child, had few financial institutions 

funding it.118 It was argued, as previously stated above, that this type of education was 

created to direct the black child or the non-white119 child to the unskilful labour market, 

however Hendricks Verwoerd120 claimed that: 

 
it was aimed to resolve ethnic problems by creating corresponding economic and 

political units for different ethnic groups.121
 

 
 
 

 
115 Bantu Education Act 47 of 1953. 
116 Black Education Act of 1953. 
117 The national authorities of the time is often said to have viewed education as having a rather pivotal position 
in their goal of eventually separating South Africa from the Bantustans entirely. 
118 Moore In class of their own: the Bantu Education Act (1953) revisited 1-10. See also Clark and Worger South 
Africa - The rise and fall of apartheid. Seminar studies in history. Pearson education limited 110-120. 
119 Note 111 above. 
120 The "Architect of Apartheid" Hendrik Verwoerd the then Minister of Native Affairs. 
121 Byrnes South Africa: A Country Study 1-135. 
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The Minister of Native Affairs at the time122 stated that: 

 
There is no place for the Bantu education in the European community above the 

level of certain forms of labour ... What is the use of teaching the Bantu child 

mathematics when it cannot use it in practice?123
 

 
This led to poor funding in the African (Black) schools and the underpaying of the black 

teacher, this was also influenced by the fact that only one third of the black teachers 

were even qualified to teach in the classroom.124 This fact in turn shows that the black 

child had no importance before the eyes of the apartheid government, and if the black 

child bared no particular interest in the eyes of the apartheid government then of what 

importance was it for the apartheid government to adequately educate them.125
 

 
This Act was later on repealed by the Education and Training Act of 1979 which 

nonetheless also continued with segregation in education. However, the preceding Act 

eliminated discrimination in tuition fees and the segregation of Bantu Education 

allowing both native language of instruction and attendance of private school for the 

black child.126
 

 
During the promulgation of the Interim Constitution in 1994, which was later repealed 

by the 1996 Constitution, segregation and discrimination in education became 

unconstitutional and as a result even the Bantu Education system became 

unconstitutional. This led to the introduction of inclusive education in South Africa 

during the constitutional dispensation. Thus, inclusive education aims to do away with 

 
 
 

122 Head of Department of Native Affairs in South Africa. Hendrik Verwoerd was made responsible for the 
education of black South Africans; in 1958 the Department of Bantu Education was established. 
123 Clark and Worger South Africa - The rise and fall of apartheid. Seminar studies in history. Pearson education 
limited 110-120. 
124 Ibid “This lead to an decrease of government funding to African schools and as a result the government had 
to power to train black teachers as they deemed fit, the teachers’ salaries in 1953 was too low and it resulted in 
many black teacher trainees drop and only one third of black teachers were qualified to teach.” 
125 Ibid “argue that the schools reserved for the country's white children were of Western standards. 30% of the 
black schools did not have electricity, 25% no running water and less than half had plumbing. The education for 
Blacks, Indians and Coloureds was substantially cheaper but not free.” Byrnes South Africa 1-135 provides that 
the “Washington: GPO for the Library of Congress stated that in the 70s, the per capita governmental spending 
on black education was one-tenth of the spending on white. This shows that black children had no qualified 
teachers to teach them during the bantu education and also the fact that the government cared less about the 
black child receiving proper education as the black teachers were also under paid as compared to the white 
teacher.” 
126 Study Commission on U. S. Policy toward Southern Africa 1981 University of California Press. 
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past discriminatory education laws and to integrate South Africans into a single 

educational system. 

 
3.3 Inclusive education and social justice 

 
Social justice issues require inclusive education practitioners to reform their 

educational structures and to go beyond that, thus social justice cannot be realised if 

learners are still excluded from educational institutions due to discriminatory grounds 

such as their gender, race, or ability.127 Social justice gives provision for theoretical 

support for inclusive education.128 Thus, the promoters of social justice asked whether 

they should take into account learners different abilities and disabilities from the 

medical or social model of disability.129 There has been criticism on the medical model 

approach130 due to the fact that it views abilities of learners in an education system as 

an example of deviance which at the end was treated and handled separately from the 

mainstream schools.131 The medical model has assisted in the rationalisation of 

unequal treatment in education from the view that educational rights and human rights 

 

 

127 Ryan Inclusive leadership and social justice for schools: Leadership and policy in schools. See also Social Justice: 
7 Theories of Social Justice – Explained http://www.yourarticlelibrary.com/economics/social-justice-7-theories- 
of-social-justice-explained/39830 accessed 18 March 2020 “Justice is the evolution of the basic social and 
political institu•tions, particularly with respect to the consequent distributions of benefits and burdens, which 
are standardly expressed in terms of justice or injustice. On its most general sense the concept of justice requires 
that each individual has what is due to him or her (Outhwaite and Bottomore, 1993).” See also Davis Maverick 
Citizen state that “Some argue that social justice is promoted to the extent that society can enhance the 
collective good without infringing upon basic individual freedoms. Others stress that social justice reflects a 
concept of fairness in the assignment of fundamental rights and duties, economic opportunities and social 
conditions” 
128 Pendlebury and Enslin 2004 Journal of Education 31-50. 
129 Social Justice: 7 Theories of Social Justice – Explained http://www.yourarticlelibrary.com/economics/social- 
justice-7-theories-of-social-justice-explained/39830 accessed 18/03/2020 “In the Roman-Greek tradition, it was 
Cicero, who elaborated the concept of social justice, when he declared, “we are born for justice, and that right 
is based, not upon man’s opinion, but upon nature. This fact will immediately be plain if you once get a clear 
conception of man’s fellowship and union with his fellow – men, for no single thing is so like another, so exactly, 
its counterpart, as all of us are to one another” (Sabine, 1973). For Cicero, a state cannot exist on crippled 
conditions; in fact, “It depends upon, and acknowledges and gives effect to the consciousness of mutual 
obligations and the mutual recognition of rights that bind its citizen together. The state is a moral community, a 
group of persons who in common possess the state and its law”. That is why he called the state, “the affair of 
the people”. In essence, for Cicero “Justice is intrinsic goods,” which holds the people together by normal ties 
and rights.” 
130 Massoumeh and Jamshidi An investigation of medical model and special education methods 1877-0428 
(Elsevier Ltd. 2012) “Medical model is used to justify a wide range of educational strategies in special 
education, and it has a major influence on special education methods and strategies. This model is based on 
the view that all learning problems are the result of some organic disorder or disease.” 
131 Loreman, Deppeler and Harvey 2005 Australasian Journal of Special in Inclusive Education 89. Sydney: Allen 
& Unwin “Discussions in this regard have criticised the medical model as it views different abilities as example 
deviance that must be treated and handled separately from the mainstream classes/schools” 

http://www.yourarticlelibrary.com/economics/social-justice-7-theories-
http://www.yourarticlelibrary.com/economics/social-
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fall short in advancing teaching-learning approaches/mechanisms in order to address 

the needs of the learners in the whole world.132
 

Tariq and Mullick133 state that Ainscow and Miles came up with the following points 

as the principal approach to education: 

• Process of enhancing participation of learners in and reducing their exclusion 

from, the curricula, cultures, and communities of local schools; 

• Restructuring the cultures, policies and practices in schools so that they 

respond to the diversity of students in their locality; and 

• The presence, participation and achievement of all students vulnerable to 

exclusionary pressures, not only those with impairments or those who are 

categorised as having special educational needs.134 

 

 
It can be deduced from this approach that the “inclusion” model is aims to uphold 

equity and fairness in schools of which these are the fundamental doctrines of social 

justice.135 It is thus agreed that within the scope of knowledge in the social justice 

concept the focal point is on equal participation of all persons in different societal 

groups which results in fairness and well-faire of all learners of various abilities.136 This 

in turn promotes the vision that no child will be left behind due to the grounds set out 

in section 9 (3) of the Constitution and thus even the borderline child will in turn be 

protected and provided adequate basic education in the education sector/system.137
 

 

132 Tariq and Mullick 2013 United Nations Educational, Scientific and Cultural Organization (UNESCO) IBE 
Prospects 152-154. 
133 Ibid. 
134 Ibid. 
135 Davis Maverick Citizen provide that “In turn, the debate then shifts to three different ideas: legal justice which 
is concerned with what people owe society, commutative justice which concerns the extent of obligations that 
the citizenry owe to each other and distributive justice, that is what society may owe to each citizen.” See also 
For further reading on the concept of social justice in South Africa Pendlebury and Enslin 2004 Journal of 
Education 31-50. 
136 Bell “Theoretical foundations for social justice education”. Miller Principles of social justice. Nussbaum 2006 
Frontiers for Justice: Disability, Nationality, Species Membership. Rawls 1971 A Theory of Justice. Sen 2005 
Journal of Human Development and Capabilities. 
137 Pendlebury and Enslin 2004 Journal of Education 31-50 provide the following “The topic for tonight has been 
made somewhat easier for me in that the issue of social justice is coupled to that of economic exclusion. I need 
to deal with the distributive component if I am to show fidelity to the advertised topic of this lecture. In this 
connection, the South African reality at present stands in sharp contrast to our constitutional ambition as is 
evidenced in the text. The preamble refers to a Constitution designed to “heal the divisions of the past and, 
establish a society based on democratic values, social justice and fundamental human rights”. Section 9, the 
equality clause, provides that equality includes a full and equal enjoyment of all rights and freedoms. To this 
end, a series of social and economic rights are included in the Constitution, including the right to housing, 
healthcare, food, water, social security and education. In addition, powerful rights are given to employees 
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Thus, even beliefs ability/disability will not be used as a strategy to leave behind the 

borderline child out of school/classroom. This helps the borderline child to participate 

fully in educational activities. However, whether this is possible in an inclusive 

classroom is a question that have many writers entangled about. 

It is being illuminated that education does not only provide knowledge, rather it also 

provides the ground that people need in order to fully exercise their citizenship in 

stirring in the direction of social justice, thus all the learners must be included in 

schools/receive adequate basic education.138 It is clear that, from the social model and 

principle approach of education, that inclusive education is bigger than bringing all the 

learners into general education. It is a process aimed at offering quality/adequate basic 

education for all learners despite their various abilities and basic educational needs, 

characteristics and learning expectations of the learners while eliminating all forms of 

discrimination.139
 

The provisions prepared by United Nations Educational, Scientific and Cultural 

Organisation 140 based on the 2008 International Conference on Education suggested 

that: 

All member States are to acknowledge inclusive education as their reform strategy 

through the development of their national and intersectoral policy frameworks to 

address social inequality also the International Conference Education report 

suggested that all the states develop their policies and strategies that will ensure 

high quality/adequate education for all learners from diverse backgrounds.141
 

 
 
 
 
 

including the right to form and join a trade union, to participate in the activities and programmes of trade unions 
and to strike. The current reality is depressingly different. While there is evidence that money metric poverty 
declined in South Africa during the democratic period of our history, a 2019 report by Statistics South Africa 
shows that, despite a decline in poverty between 2006 and 2011, poverty levels have again risen; from a low of 
53.2% in 2011 to 55.5% in 2015. At that time 30.4 million people were living in poverty. Inequality in South Africa, 
measured in terms of the Gini coefficient of income, has consistently been above 0.6 from 1993 to 2015 which 
easily places South Africa in the top five most unequal countries on the global scale. Regrettably, there has been 
no significant reduction in overall inequality or poverty in post-apartheid South Africa.” 
138 Note 131 above. For further reading on the concept of social justice in South Africa see Pendlebury and Enslin 
2004 Journal of Education 42. 
139 United Nations Educational, Scientific and Cultural Organisation Inclusive education: The way of the future. 
Final report of the International Conference of Education (48th session). Paris: United Nations Educational, 
Scientific and Cultural Organisation 2009 18. 
140 Ibid. 
141 Ibid. 
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Hence is it of importance that all signatory States’ policies and strategies towards 

quality basic education do not contravene the values of inclusive education.142
 

Mitchell143 states that the Universal Declaration of Human rights was used by the 

United States to set a common standard on human rights through its adaptation. She 

goes further to argue that even though it is not at all binding on domestic jurisdictions, 

by the mere fact of it being recognised by all states gives it great moral weight.144 

Mitchell145 goes further to argue that the CRC sets global standards which the rights 

of the children across the world must comply with. It is provided that it gives great 

support and justification for the level of institutional capacity development which is 

needed for the effective protection and advancement of children’s rights.146
 

Mitchell147 in her argument states as follows in relation to the rights of the child: 

 
The African Charter on the Rights and Welfare of the Child (1990)148 is based on 

the same principles as the Convention on the Rights of the Child, but developed 

to address issues specific to the continent of Africa.149 South Africa had played a 

crucial role in the development of the African Charter on the Rights and Welfare 

of the Child.150 The African Charter on the Rights and Welfare of the Child likewise 

gives children the right to the best possible state of physical, mental and spiritual 

health and an inherent right to life. It is argued that the rights in this section have 

to be interpreted in a broad sense that acknowledges a qualitative dimension to 

such an extent that not only physical health but also mental, emotional, cognitive, 

social and cultural development forms part of the rights.151 Thus, the Charter 

places an even heavier burden on the state in respect of the implementation of 

legislation and policies to promote the rights of the borderline child. It can be 

 
 
 

 

142 Note 131 above. 
143Mitchell The unenforceability of the unalienable socio-economic rights of undocumented children in South 
Africa133. 
144 United Nations Children's Fund 2009 http://www.unicef.org/crc/index_framework.html accessed 20 July 
2020. 
145  Note 139 above. 
146  Note 139 above. 
147 Note 139 above 5. 
148 Hereafter referred to as African Charter on the Rights and Welfare of the Child. 
149 African Committee of Experts on the Rights and Welfare of the Child 2011 http://acerwc.org/the-african- 

charter-on-the-rights-and-welfare-of-the-child-acerwc. Accessed 20 March 2019. 
150 Ibid. 
151 Holmström en Karlbrink United Nations Human Rights Fact Sheets 32. 

http://www.unicef.org/crc/index_framework.html
http://acerwc.org/the-african-charter-on-the-rights-and-welfare-of-the-child-acerwc
http://acerwc.org/the-african-charter-on-the-rights-and-welfare-of-the-child-acerwc
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deduced then that children in South Africa are entitled, both in international and 

regional law, to these basic socio-economic rights.152
 

From this argument one can clearly see that the African Charter principles are indeed 

in line with the principles as outlined in the White Paper 6. These educational 

instruments seek to promote the educational well-being of the African child thus they 

both promote the principles of inclusive education as outlined in international 

instruments. They promote equality and access to equal opportunities of all children.153 

They place an obligation on the State to ensure the realisation of the social rights of 

all children, of which social rights include educational rights for learners with borderline 

intellectual functioning.154 It must be noted that the legislations discussed above does 

not however directly address educational rights of learners with borderline intellectual 

functioning. However, provides a generalised view on educational rights as they do 

not seek to discriminate against anyone (this is due to the fact that they promote 

inclusive education, thus inclusivity in the classroom). 

3.4 White Paper 6 and inclusive education 

 
The White Paper 6 is focused on inclusive education and improving specialised 

schools as they also form part of inclusive education as outlined by the Minister of 

Education in White Paper 6.155 The Former Minister of Education, Professor Kader 

Asmal MP, stated that education and training did not start now rather dates way back 

to 1996 which is evidently marked by the appointment of the National Commission on 

Special Education and Training and the National Committee on Education and Support 

Services.156 He goes further to acknowledge the fact that he knows that parents, 

educators and learners are concerned about the future of special schools and 

specialised settings in an inclusive education and training system. 157 Educators, 

parents and learners are concerned whether the kind of educational expertise that this 

specialised learners with severe and mild disabilities need in order to attain adequate 

basic education need will then be made readily available to them in mainstream school 

 

152 An interpretation of this concept in done in chapter 4, but for clarity socio-economic rights can be 
understood as the entitlements bestowed on the bearer of human rights to guarantee the wellbeing or 
welfare of the child as a vulnerable subject of society. 

153 Note 134 above. 
154 For further reading on the concept of social justice in South Africa note 128 above. 
155 White Paper 6, 3 Minister of Education Professor Kader Asmal, MP. 
156  Note 86 above. 
157  Note 86 above. 
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settings.158 The Minister states that he understands their concerns, and goes 

furthermore to state that he observed the difference that specialised education makes 

when provided with quality and relevant leaning experience.159 This clearly indicates 

that the Minster does see the value of specialised schools and the effect that it can 

have if it has proper financial assistance and infrastructures to cater for the educational 

needs of all special learners. In the Minister’s speech it is not mentioned in any way 

as to how does the borderline child fit in the whole set-up of the new educational 

system. 

The Minister makes it clear without ambiguity that specialised schools must be 

strengthened as opposed to abolishment.160 The Minister supports his latter statement 

by stating further that developmental investment plans shall be put in place to ensure 

the improvement and attainment of quality education across all of them.161
 

He states that those with severe disability will be placed in the improved special 

schools of which this is part of the new education system being inclusive education.162 

This statement provides clarity that special school will not be abolished rather they will 

also form part of special education and a result the question will be since learners with 

borderline intellectual functioning don’t fall in the “severe disability” category nor “mild 

disability” category so which school will best cater for their educational needs as they 

are neither “normal” nor disabled. 

It is said that the current process to identify, asses and enrol learners in special schools 

may be put to a halt and replaced by structures that know the important role played by 

educators, lectures and parents.163 As such resources that were/are made available 

to special schools shall also be made availed to other full-service schools.164 It is being 

elaborated that this inclusion goal can be achieved by making special schools’ part of 

district support services so that they can be in a position to become resourceful for all 

schools.165 The Minister also points out that he is aware of the concerns of all parties 

affected by this new educational system as they fear the challenges that come with 

 
158 Ibid. 
159 Ibid. 
160 ibid 3. 
161 Ibid. 
162 Ibid. 
163 Ibid. 
164 Ibid. 
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inclusion166 which can be furthered by professional, physical development, information 

dissemination and advocacy. This concern is specifically addressed in this White 

Paper. 

The White Paper 6 defines inclusive education as: 

 
an acknowledgement that all children and youth need support, enabling education 

structures, systems and learning methodologies to meet the needs of all learners, 

acknowledgement and respect of different learners, acknowledgement that 

learning also occurs in the home and community, and within formal and informal 

structures, changing the attitude, behaviour, teaching methods, curricula and 

environment to meet the needs of all learners, maximising the participation of all 

learners in the culture and the curriculum of educational institutions and 

uncovering and minimising barriers to learning.167
 

This definition of inclusive education does not in anyways exclude or marginalise any 

group of learners and it seeks to provide equalised and adequate basic education for 

all learners. Certain key steps ought to be taken in order to attain inclusive education 

in South Africa and in order to determine what those key principles are the Ministry of 

Education appointed a Commission to investigate this.168
 

The National Commission on Special Needs in Education and Training and the 

National Committee on Education Support published a report in 1998 and the report 

had the following central findings: 

(i) specialised education and support have predominantly been provided for a 

small percentage of learners with disabilities within ‘special’ schools and classes; 

(ii) where provided, specialised education and support were provided on a racial 

basis, with the best human, physical and material resources reserved for whites; 

(iii) most learners with disability have either fallen outside of the system or been 

‘mainstreamed by default’; (iv) the curriculum and education system as a whole 

have generally failed to respond to the diverse needs of the learner population, 

resulting in massive numbers of drop-outs, push-outs, and failures; and, (v) while 

some attention has been given to the schooling phase with regard to ‘special 

 
 
 
 

166 ibid 3 “This refers to teaching, communication, costs, stereotyping and the safety of learners”. 
167  ibid 6. 
168  Ibid 5. 
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needs and support’, the other levels or bands of education have been seriously 

neglected.169
 

Based on these findings both these institutions agreed that the education system 

must promote education for everyone and to enforce the development and 

adaptation of inclusive education system and supportive centres for learning 

which would enable learners to participate equally and develop to their full 

potential. Principles to guide this vision of inclusive education included amongst 

others: 

acceptance of principles and values contained in the Constitution and White Papers on 

Education and Training; human rights and social justice for all learners; participation and 

social integration; equal access to a single, inclusive education system; access to the 

curriculum, equity and redress; community responsiveness; and cost-effectiveness.170
 

This doesn’t provide for a separate curriculum for those with disabilities rather 

accommodates them in inclusive education as this is the aim objective of inclusive 

education. The report went further to suggest strategies to attain the principles outlined 

above: 

(i) transforming all aspects of the education system, (ii) developing an integrated 

system of education, (iii) infusing ‘special needs and support services’ throughout 

the system, (iv) pursuing the holistic development of centres of learning to ensure 

a barrier-free physical environment and a supportive and inclusive psycho-social 

learning environment, developing flexible curriculum to ensure access to all 

learners, (v) promoting the rights and responsibilities of parents, educators and 

learners, (vi) providing effective development programmes for educators, support 

personnel, and other relevant human resources, (vii) fostering holistic and 

integrated support provision through intersectoral collaboration, (viii) developing a 

community based support system which includes a preventative and 

developmental approach to support, and (ix) developing funding strategies that 

ensure redress for historically disadvantaged communities and institutions, 

sustainability, and - ultimately - access to education for all learners.171
 

 
 
 
 
 

169  Ibid 5. 
170  Ibid 5. 
171  Ibid 6. 



43  

The Commission came up with the above recommendations and principles on all 

aspects with regard to special needs and support services and education training in 

South Africa. 

The rest of the chapter will largely be based on the information put forth in White Paper 

6, this includes the definition of inclusive education. 

3.5 Theoretical Framework of Inclusive Education 

 
“Give me your tired, your poor, your huddled masses yearning to breathe free.”172

 

 
Previously it was stated that the education systems were segregated due to race, 

gender and ability and this guided to inclusive education in South Africa and other 

countries in the world.173 The United States of America came up with inclusive 

education in which all children regardless of their gender, race, ethnicity and ability are 

taught in the same educational setting without any form of segregation or 

discrimination.174 Children born with disabilities were deemed as shameful and seen 

as a source of guilt for many families for various reasons. And in most instances, these 

learners were thrashed away in many educational institutions.175
 

 
The Anti-Defamation League176 stated that (2005): 

 
The stigmatization of disability resulted in the social and economic marginalization 

of generations of Americans with disabilities, and like many other oppressed 

minorities, left people with disabilities in a severe state of impoverishment for 

centuries. In the 1800s, people with disabilities were considered meager, tragic, 

pitiful individuals unfit and unable to contribute to society, except to serve as 

ridiculed objects of entertainment in circuses and exhibitions.177
 

 
This does not even touch on the case of those with borderline intellectual disability 

rather on those with disabilities in general so what then was or is still is the case of the 

 

 
172 Boroson 2017 Educational Leadership 18-23. 
173 Note 12 above. 
174 Curt and Burns Two perspectives on Inclusion in the United States 14-31. 
175 Note 55 above. 
176 Anti-Defamation League https://www.adl.org/ accessed 10 November 2019. 
177 A Brief History of the Disability Rights Movement 
https://www.adl.org/education/resources/backgrounders/disability-rights-movement accessed 05 October 
2019 

https://www.adl.org/
https://www.adl.org/education/resources/backgrounders/disability-rights-movement
https://www.adl.org/education/resources/backgrounders/disability-rights-movement
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borderline child. The United States of America178 clearly states that all children have 

the right to basic and appropriate education but left the issue of resolving or indicating 

what constitutes basic education to its judiciary.179 Despite the legislation that are 

promulgated the issue of the inclusion of those learners with special needs is still not 

fully accepted by teachers as it would result in a waste of a teacher’s time.180
 

 
Due to various legislation promulgated in the United States of America their learners 

now have the right to basic education that is not discriminatory, but meaningful and 

measurable and which is provided in an open setting so that all learners with their 

different capabilities and abilities can be able to attain adequate basic education 

without any hindrances.181 As a result, learners with disabilities receive education in 

inclusion classrooms (mainstream schools).182 However, educators are still faced with 

being able to balance the needs of the minority, being the borderline student, with 

those of the majority, being the “normal” student, in educating them. It is not only 

teachers who are worried about students with special needs destroying the integrity of 

the classroom environment, it is being stated that advocates of philosophy are also 

worried about this.183
 

 
Children/learners were not excluded only by reason of race but also of gender and 

ability, those with borderline intellectual functioning are not counted, inclusive 

education came about because it’s primary aim is treat all children/learners equally. 

In South Africa inclusive education is enshrined in the White Paper 6. Furthermore, 

White Paper 6 also outlines what inclusive education entails and who is included in 

inclusive education. 

 

Since the advent of democracy184 there has been radical changes in the education 

system from an apartheid framework to providing services to all South Africans on an 

 
 
 

178 The federal Education for All Handicapped Children Act of 1975 
179 Esteves and Rao 2008 Scholarship and Professional Work – Education 1-3. 
180 West, 2000 
181 In the 1980s, activists began to lobby for a broader civil rights statute. As a result, the Americans with 
Disabilities Act (ADA) was passed in 1990, ensuring equal access and equal treatment for people with disabilities. 
Since then, the EHA has been reauthorized and renamed numerous times. The current version, the Individuals 
with Disabilities Education Improvement Act, together with the ADA, the Every Student Succeeds Act, 
182 Snyder, de Brey and Dillow 2016 Digest of education statistics 2015 577-580. 
183 Note 171 above. 
184 Note 53 above. 
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equitable basis.185 As stated above basic education for all is a constitutionally 

recognised right in conjunction with that the State may not discriminate when providing 

this education.186
 

South Africa, being a signatory to the various declarations on education, has adopted 

into its educational system an inclusive education system.187 Inclusive education 

mandates that 

schools must accommodate all children and to not only provide quality education 

to all children on an equal basis but to also help change discriminatory attitudes, 

create welcoming communities, develop an inclusive society and act as the 

training ground for a people orientated-society that respects the differences and 

dignity of all children.188
 

The South African government has obligated itself to creating an inclusive education 

and in terms of its operating legal framework it acknowledges the right to basic 

education as a right that is immediately realisable. It is however still elusive that an 

inclusive basic education that is equal can be realised.189
 

3.5.1 What is the aim of inclusive education? 

 
To understand the aim of inclusive education one needs to also understand the 

purpose of inclusive education, and the efficiency of inclusive education to 

improve the learning for students of all abilities. What needs to also be taken into 

account is the need for the government to choose this model of learning for all 

the children of South Africa and this can better be understood from the aim and 

purpose of inclusive education. 

 
 

185 Dalton, Mckenzie and Kahonde 2012 African Journal of Disability 21-22. Maile Education and poverty 
reduction strategies: issues of policy coherence: colloquium proceedings ed. Carter E Education in South Africa: 
Some points for policy coherence 21-22. 
186 Section 9 of the Constitution. 
187 United Nations Convention on the rights of the child 1989. New York: United Nations. United Nations 
Educational, Scientific and Cultural Organisation (1990). World declaration on education for all and framework 
for action to meet basic learning needs. Paris: United Nations Educational, Scientific and Cultural Organisation. 
United Nations Educational, Scientific and Cultural Organisation (1994). Salamanca statement and framework 
for action on special education needs. Paris: United Nations Educational, Scientific and Cultural Organisation. 
United Nations Educational, Scientific and Cultural Organisation (2000). The Dakar framework for action. Paris: 
United Nations Educational, Scientific and Cultural Organisation. UN Enable (2008). Convention on the rights of 
persons with disabilities. New York: UN Enable. 
188 Salamanca Statement, p. 6-7 
189 “Inclusive education learners with learning barriers the right to an equal and quality education”, Equal 
Education Law Centre www.eelawcentre.org.za / info@eelawcentre.org.za. ACCESSED 19/07/2019. 

http://www.eelawcentre.org.za/
mailto:info@eelawcentre.org.za
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Even though the association is not South African one the benefits outlined are of 

importance, they support the aims of basic education and inclusive education. 

Inclusive education came with its own benefits which are outlined in an article by 

New Brunswick Association for Community Living sating as follows: 

Inclusive education is about looking at the ways our schools, classrooms, 

programs and lessons are designed so that all children can participate and learn. 

Inclusion is also about finding different ways of teaching so that classrooms 

actively involve all children. It also means finding ways to develop friendships, 

relationships and mutual respect between all children, and between children and 

teachers in the school. Inclusive education is not just for some children. Being 

included is not something that a child must be ready for. All children are at all times 

ready to attend regular schools and classrooms. Their participation is not 

something that must be earned.190
 

From the above statement it is clear that inclusive education was meant for all children 

despite their different abilities.191 The article, by New Brunswick Association for 

Community Living, also states that inclusive education was also designed so that the 

teachers can provide different teaching methods for varying learners with varying 

abilities and educational needs. The question whether this is being practiced or not is 

yet to be concluded.192  The article goes further to stipulate that inclusive education 

 

 
190 “Inclusive Education and its Benefits” New Brunswick association for community living 
https://nbacl.nb.ca/module-pages/inclusive-education-and-its-benefits/ accessed 30 December 2019 
191 Erin Aguilar “The Benefits of Inclusion” Easter Seals Blake Foundation. State that “the benefits of inclusion 
are as follows: The benefits of inclusion are numerous, not only for children with special needs and their families, 
but for all children. When we include all children in our programs, they learn acceptance of other people, and 
that each person has unique abilities. Children learn from each other. With inclusion in place, children with 
special needs are provided equal opportunity to participate in the same types of programs and activities as 
children without special needs. Some of the benefits of inclusion for children with (or without) disabilities are 
friendship skills, peer models, problem solving skills, positive self-image, and respect for others. This can trickle 
down to their families as well, teaching parents and families to be more accepting of differences. Since parents 
are a child’s first teacher and know their child best, it is important to have good communication with families, 
creating consistency between home and school. Working together and creating a partnership with families is an 
important part of inclusion, and can help children reach their developmental potential.” 
192 Ibid “Inclusive education is a way of thinking about how to be creative to make our schools a place where all 
children can participate. Creativity may mean teachers learning to teach in different ways or designing their 
lessons so that all children can be involved.” See also Erin Aguilar “The Benefits of Inclusion” as she states that 
Strategies that promote inclusion are also strategies that promote meeting children at their individual 
developmental level. This can benefit all children. Providing a wide range of developmentally appropriate 
materials and activities let’s all children be successful when working and playing. Consistent routines and 
transitions help children know what to expect and feel comfortable. It is also important to consider the type of 
assistance given to children. It is important to help children learn independence, and give them just enough help 
to be successful without helping them too much. When planning interventions, start with the least restrictive 
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reflects the fact that everyone wants their children to be accepted and appreciated 

throughout their lives.193 The above mentioned are the principles and values of 

inclusive education and thus must be promoted by all countries or schools which 

practice inclusive education. 

The purpose of inclusive education as outlined by Palliser School Division194 is that all 

learners must be afforded an opportunity to receive adequate basic education, to 

reach their full potential and for all learners to be included in the same learning 

environment.195 Inclusive education seeks to do away with segregation in the 

education environment, that all learners receive adequate and equitable education.196
 

It is safe to say that South Africa chose this model of learning due the concepts 

enshrined within inclusive education. 197
 

Inclusive education is a policy that seeks to achieve educational gains for all learners 

of various abilities.198 In South Africa however it features as an endeavour for the 

 

changes like changing the environment, activity, or materials before providing direct assistance. Provide 
opportunities for children to have sustained social interactions and participate fully in the program. “ 
193 Ibid. 
194 Palliser School Division “Goals, Believes and Values” https://www.pallisersd.ab.ca/inclusive-education/goals- 
beliefs-and-values accessed 30 December 2019. 

 
195 Ibid provide the following that “the goal of an inclusive education system is to provide all students with the 
most appropriate learning environments and opportunities for them to best achieve their potential. All children 
can learn and reach their full potential given opportunity, effective teaching and appropriate resources, 
programs will be offered to best meet the individual needs of each child and student within the school 
community, a student's program must address the intellectual, learning, communication, social, emotional and 
physical aspects of a child's development, Parents play a key role in the education of their child in that they are 
the most complete information source and have the greatest investment in their child's future, “All students will 
have equitable opportunity to be included in the typical learning environment.” (Alberta Education 2010) this 
means educating children/students with special supports and service needs in inclusive settings is the first 
placement option, providing the opportunity to participate in regular classrooms with same-aged peers in their 
neighbourhood school, all students shall be given the opportunity to participate in all aspects of school life, 
subject to limitations based on reasonableness in each circumstance, whenever possible, the student should be 
a partner in his/her educational program, Student program needs are best met by a team approach, for children 
and students to receive the services they need, school personnel will work together with service providers in the 
community, there must be a balance between individual and group rights within the classroom setting, in every 
case, the best educational interest of students is the paramount consideration for decision-making and 
programming, and awareness and support by the school community is essential to successful inclusion. Diversity 
must be valued in order for inclusion to be successful.” 
196 Ibid 
197 Note 45 above provides that: Inclusive education encompasses the following principles: (i) All children can 
learn; (ii) all children attend age appropriate regular classrooms in their local schools; (iii) all children receive 
appropriate educational programs; (iv) all children receive a curriculum relevant to their needs; (v) all children 
participate in co-curricular and extracurricular activities; (vi)all children benefit from cooperation and; (vii) 
collaboration among home, among school, among community 
198 Phasha “Inclusive education in the South African context” 163 

http://www.pallisersd.ab.ca/inclusive-education/goals-
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advancement and promotion of the best interest of the child.199 However it is safe to 

ask the question as to which child’s best interest are now served by this new 

educational system in South Africa? And whether it can be said to be in the best 

interest of the borderline child? 

The South African inclusion initiative as already elucidated upon ‘inclusive education 

in South Africa’ seeks a comparable teaching and learning model that will enable it to 

support the necessary adaptation in curriculum. This is not the only ideal but it also 

seeks to do away with discrimination in the education against the most vulnerable 

groups in education the disabled learners and learners with borderline intellectual 

functioning. 

3.6 Legal framework of Inclusive Education 

3.6.1 White Paper 6 

 
The Minister of Education states that: 

 
She has realised that many parents are worried or rather concerned about their 

children and the kind of education they are receiving thus the White Paper is 

issued as a response to the concerns raised to address the issues at hand.200
 

Hence, White Paper 6 serves as a response to a critical issue concerning education 

and training system which began, in October 1996, with the appointment of the 

National Commission on Special Needs in Education Training and the National 

committee on Education Support in Education Service. The inadequacy, to deliver 

adequate basic education to the borderline child, by the Government is unacceptable 

and it is an extremely serious violation of the rights of hundreds of thousands of 

children’s’ right to access to adequate basic education and has a serious and tragic 

consequence on their lives.201 White Paper 6 characterise inclusive education.202
 

 

 

199 Ibid see also Michael, Sayed, Nekhwevha et al 2007 Semantic Scholar “for Department for International 
Development, United Kingdom; by ensuring that the inequalities and barriers in education are dealt with in 
favour of the previously labelled special education needs learners, most notably those with physical, sensory 
and intellectual barriers; section 28 of the Constitution shares the same sentiments.” 
200 Note 154 above. 
201 Aziz 2016 University of Cape Town the Department of Basic Education’s. The 2015 Report on the 
Implementation of Education White Paper 6 on inclusive education: Overview for the Period 2013-2015 (the 
Progress Report), confirms this. 
202 White Paper 6 of 2001, 15 provide that: all learners can learn and that they all need support; learners are 
different thus have different learning needs which are equally valued; Enabling educational structures, systems 
and learning methodologies to meet the needs of learners; Maximising participation of all learners and 
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3.6.2 Governing Body of the Juma Musjid Primary School v. Essay (hereafter Juma 

Musjid) 203 

The court interpreted the right to basic education as a basic standard of education 

adequacy that is achieved by providing the required learning outcomes. It was in this 

case that it was found that education must promote and develop a child’s personality, 

talents and mental and physical abilities to their fullest potential.204 The court went 

further to endorse the definition of inclusive education as provided by the UN on the 

Rights of the Child.205
 

3.6.3 Western Cape Forum for Intellectual Disability v. Government of the Republic of 

South Africa206 

The court endorsed an extensive interpretation of section 29(1) (a) which included the 

growth of abilities or skills that are not educationally available.207 This case dealt with 

the exclusion of learners with mild208 and profound209 disabilities from all government 

institutions of basic education. In argument that learners with disabilities do not have 

full benefits to adequate basic education the court provided that the right to access to 

adequate basic education is not limited to maximising academic outcomes.210 By this 

the court provides that the main objective of basic education should be to maximise 

the potential of learners rather than attaining good marks or a high pass rate, as if this 

is the case then those with borderline intellectual functioning will be in most instances 

left out as they require a particular method of learning. 

As already illuminated from the above court case education should not be restricted 

or conveyed as a method for only the enhancement of intellectual development of a 

child but also the advancement of their potential, personality talents and creativity of 

 
 
 
 

uncovering and minimising barriers to learning; and; Empowering learners by developing their individual 
potential and strength. 
203 Governing Body of the Juma Musjid Primary School v. Essay 2011 8 BCLR 761 (CC). 
204 Ibid para. 43. 
205 Ibid this repeats the sentiments found in the White Paper 6. 
206 Western Cape Forum for Intellectual Disability v. Government of the Republic of South Africa 2011 5 SA 87 
(WCC) para 52. 
207 Similar to the recognition of homebased skills and learning identified by white paper 6 
208 IQ levels of 20-35 
209 IQ levels of less than 20 
210 Note 205 above para. 19-26. 
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which this will illuminate their minds and expand their horizons.211 This is in line with 

the provisions of the United Nations Convention on the Rights of a Child. Based on 

this definition the court found that the government was: 

infringing the rights of the affected children, both in respect of the positive 

dimension of the right, by failing to provide the children with a basic education and 

also in respect of the negative dimension of the right, by not admitting the children 

concerned to special or other schools.212
 

3.7 International Instruments on inclusive education 

 
It is important to examine international instruments as they provide more insight and 

also simplify constitutional provisions of the rights contained in the Bill of Rights. 

International instruments are also a basis of most rights in the Bill of Rights most 

especially the rights of the child. This is reason behind the court213 acknowledgement 

of international instruments which provide reasonable explanation that is in line with 

international law over the interpretation that is inconsistent with international law or 

provisions. It must however be recognised that socio-economic rights may be created 

on the grounds of internationally recognised human rights. 

Inclusive education system is one system that most educational systems in the world 

have taken into account. It is also recognised by several human rights declarations 

and conventions worldwide. It began around 1948 and the United Nations gave legal 

recognition for the right to education for all in article 26 of the Universal Declaration of 

Human Rights in 2007.214 Various key guiding laws relating to inclusive education have 

been released this, among others, include: 

• the Convention of the Rights of the Child 1989,215 

• the World Declaration on Education for All 1990,216 
 
 
 
 

211 Murungi 2015 Potchefstroom Electronic Law Journal 3164 he summarized the definition adopted by the Court 
in Western Cape Forum for Intellectual Disability. 
212 Note 205 above para. 45. 
213 Note 96 above. 
214 United Nations 2007, Universal declaration of human rights: Dignity and justice for all of us. New York: United 
Nations. 
215 United Nations 1989, Convention on the rights of the child 1989. New York: United Nations. 
216 United Nations Educational, Scientific and Cultural Organisation 1990, World declaration on education for all 
and framework for action to meet basic learning needs. Paris: United Nations Educational, Scientific and Cultural 
Organisation. 
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• the Salamanca Statement and Framework of Action 1994,217 

• the Dakar Framework for Action 200;218 and 

• the United Nations Convention on the Rights of Persons with Disabilities 

2008.219
 

The root of the above-mentioned instruments is that they all address the same key 

issue which is the right to access adequate basic education and also the rights of the 

child. They address these two key concepts in regardless of the child’s abilities or 

disabilities. International instruments seek for equal treatment of all children in the 

world and seek to ensure that they are at all times protected and their best interests 

put forward in all matters concerning children. These international instruments seek 

equal treatment of learners in special schools and also in the communities that they 

live in. The main thrust of inclusive education is that it changes the education system 

to fit the learners not for the learners to fit the operating education system/setting. It 

goes further to reject the notion of excluding learners that don’t fit in its operating basic 

education system/settings. 

3.7.1 Basic education as outlined or explained by international instruments 

 
The Convention on the Rights of the Child provide a definition for what constitute basic 

education and also put emphasis on what the purpose of education as a tool, to inspire 

and empower learners.220 It provides the following specifically with regard to basic 

education: 

The education which every child has a right is designed to provide them with skills 

to strengthen the ability to enjoy all the other human rights and to promote a culture 

which is infused by appropriate human rights values.”221 The focus of this 

education must “be on actual learning acquisition and outcome, rather than 

exclusively upon enrolment, continued participation in organised programmes and 

completion of certification requirements.222
 

 

 

217 United Nations Educational, Scientific and Cultural Organisation 1994, Salamanca statement and framework 
for action on special education needs. Paris: United Nations Educational, Scientific and Cultural Organisation. 
218 United Nations Educational, Scientific and Cultural Organisation 2000 the Dakar framework for action. Paris: 
United Nations Educational, Scientific and Cultural Organisation 
219 UN Enable 2008 Convention on the rights of persons with disabilities. New York: UN Enable. 
220 United Nations Convention on the Rights of the Child 1990 
221 A 29 (1) Committee on the Rights of the Child, General Comment No. 1: The Aims of Education of 2001 para 
2 
222 World Declaration on Education for All 1990 para IV. 
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The Committee on Economic, Social and Cultural Rights provide the following in its 

General Comments on what basic education must in the first place be designed to 

attain: 

The full development of the human personality and the sense of its dignity, and 

to strengthen the respect for human rights and fundamental freedoms.223
 

Inclusive education seeks to provide equal educational opportunities for all learners 

and to maintain the dignity of all learners. The committee’s comments are in line with 

the principles and goals of inclusive education as outlined above in White Paper 6.224
 

Originally inclusive education was based on the philosophical medical model, but 

significant change was observed in the early 1980’s which supported the integration 

of children with special needs into mainstream schools.225. Inclusive education does 

actually support or seek the participation of all learners in the classroom. 

Inclusion involves the process of changing attitude, values and policies and practices 

within the school setting and beyond. This entails that inclusive education was 

intended to make provision for all types of learners and to cater for their different 

educational needs in order for the education that they are receiving to qualify or fall 

under the scope of quality/adequate basic education. 

3.8 Inclusive education and the borderline student 

 
Learners with Borderline intellectual functioning are children whose intelligence test 

scores are between 70 and 85 and they mostly fall in-between the gap of special and 

general education groups. They are a large population at risk for school failure, and 

nation-wide this population makes up approximately 14% of the population, which is 

more than all the students in special educational programmes/schools, of which have 

a test score that fall in between 2nd and 16th percentage and mostly have difficulty in 

acquiring academic skills, and are often not eligible for special educational services.226
 

 
 
 
 
 

223 Committee on Economic, Social and Cultural Rights 1966. 
224 Ibid par 3.1. above. 
225Opertti and Belalcazar 2008 Prospects 113–135. See also Polat 2011 International Journal of Educational 
Development 50–58. 
226 Lynam Moffitt and Stouthamer-Loeber 1993 Journal of Abnormal Psychology 187-196. Shaw 2000a NASP 
Communiqué 4. 



53  

These learners have been called different names227 due to the fact that they rarely 

meet the eligibility criteria for special education but have high failure rates in the 

general education setting.228 The names that these learners are being referred to by 

are deemed to be pejorative, outmoded and also offensive.229 The term now adopted 

to identify learners with borderline intellectual functioning is ‘children with diverse 

learning needs’ and it is the most acceptable term in education.230 In the United States 

of America most of the learners with borderline intellectual functioning currently 

receive access to education or basic education in the general education classroom 

however a large minority of them receive their educational services/basic education in 

special needs schools.231. 

In the United States of America there are few educational support systems or services 

in education for these learners although many schools develop local programming to 

provide remedial instruction.232 Therefore there are many learners with borderline 

intellectual functioning who are languishing between being eligible for education 

services and being unable to compete academically with their “higher-ability(normal) 

peers.233 To a large degree these learners have been over-looked or ignored by their 

educators.234 This methods can be used in South Africa on a test base to see if 

whether inclusion of learners with borderline intellectual functioning in mainstream 

schools will yield positive result or negative one 

A specialised education programme framework that deals with the specific needs of 

learners with borderline intellectual functioning can help address the daunting 

challenges facing educators.235 Educators are faced with a challenge of teaching 

 

227 slow learners, shadow children, gray area children, low achievers, educationally subnormal, and crack kids 
simply because they fall in between the cracks. 
228 MacMillan, Gresham, Bocian and Lambros 1998 Education & Training in Mental Retardation & Developmental 
Disabilities 83-94. Stuebing and Shaywitz 1998 Learning Disabilities Research & Practice 186-203. Zetlin and 
Murtaugh 1990 American Journal on Mental Retardation 463-469. 
229 Cooter and Cooter 2004 Reading Teacher 680-688. 
230 Coyne, Kame'enui and Carnine Effective teaching strategies that accommodate diverse learners 3rd ed. 
231 MacMillan, Gresham, Bocian and Lambros 1998 Education & Training in Mental Retardation & Developmental 
Disabilities 83-94. 
232 Kaznowski 2004 National Association of Secondary School Principals 31-45. Zetlin and Murtaugh 1990 
American Journal on Mental Retardation 463-469. 
233 MacMillan, Gresham, Siperstein and Bocian 1996 American Journal on Mental Retardation 161-174. 
234 Zetlin and Murtaugh 1990 American Journal on Mental Retardation 463-469. 
235 Jimerson, Burns and VanDerheyden The handbook of Response to Intervention: The science and practice of 
assessment and intervention. Lau, Sieler, Muyskens, Canter, Vankeuren and Marston Perspectives on the use of 
the problem-solving model from the viewpoint of a school psychologist, administrator, and teacher from a large 
Midwest urban school district. Psychology in the Schools 117-127. Marston, Muyskens, Lau and Canter Problem- 
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“normal” learners and leaners with borderline intellectual disability in the same setting 

and are also expected or pressurised to get certain results from the learners and this 

is impossible as already indicated above as learners with intellectual disability don’t 

excel academically at the same level with “normal” learners.236 Thus, in the United 

States of America, group standardised achievement test scores have become the 

most valued matric in majority of the education systems.237 This resulted in most 

students who have borderline intellectual disability being underprepared for reading, 

writing and mathematics.238
 

Shaw239 proposes an educational framework programme that will ensure effective 

education for children with borderline intellectual disability and the framework requires 

the following: 

• Can be implemented by general education teachers. 

• Does not interfere with the instructional needs of other children in classrooms 

that are heterogeneous for academic skills. 

• Is flexible enough to meet the needs of children from elementary to high 

school. 

• Has potential to raise achievement test scores. 

• Can be evaluated. 

• Meets the specific needs of students with borderline intellectual functioning. 
 
 
 
 
 
 

solving model for decision making with high-incidence disabilities: The Minneapolis experience 187-200: state as 
follows “With the revision of the Individuals with Disabilities Education Improvement Act it was found that there 
are other methods that can be used to measure learning disabilities other than the discrepancy models that are 
being used currently. In the United States Response to Intervention has been used to determine special 
education eligibility These models involve providing support services for all students with severe strain in 
acquiring academic skills based on the curriculum-based measurement models assessment. Those learners that 
fail to improve to a certain set level with academic interventions and support services will then be considered 
for intensive services and specialised instruction. With the exception that their test scores don’t affect the 
response to Intervention models though there is no formal differentiation between students with borderline 
intellectual functioning and learners with learning disabilities. Thus the Response to Intervention models may 
bring more learners with borderline intellectual functioning into the special education setting.” 
236 Heubert First, do no harm: How the misuse of promotion and graduation tests hurts our neediest students 26- 
31. Kame'enui Diverse learners and the tyranny of time: Don't fix the blame; fix the leaky roof 700-703. Verguts 
and DeBoeck On the correlation between working memory capacity and performance on intelligence tests 37- 
56. 
237 Elliott and Thurlow Improving test performance of students with disabilities . . . On district and state 
assessments 2nd ed). 
238 Ibid. 
239 Shaw 2008 Hammill Institute on Disabilities 291–299. 
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The following are characteristics that learners with intellectual functioning disabilities 

that make general classroom learning and successful test performance difficult 

• They prefer concrete learning, rather than abstract, learning activities 

• They have difficulty mentally organising and storing new information learned. 

This is due to the fact that Learners with borderline intellectual functioning have 

rote memory skills in the average range. 

• They have difficulty generalising materials to new situations 

• They require additional practice to master academic material 

• They have problem with academic motivation of which is the core of all these 

characteristics because once academic motivation is lost interest in learning 

also fades as the years go by.240
 

This results with learners with borderline intellectual functioning having limitation in 

working memory.241 Thus they require more practice than other learners so that they 

are able to understand fully and apply the concepts being taught. Hence they cannot 

be classified under the category of slow learners as they are not slow learners, they 

just need more time to learn due to the fact that they require more examples to be 

given to them so that they can memorise the concepts and not forget them, so that in 

the next lesson they can be able to connect the previous lecture with the current and 

know the relation thereof, thus, they are extremely inefficient in their ability to 

understand and apply academic information.242
 

3.9 Conclusion 

 
From the above discussion on the education system that is currently being used it is 

shown that the system is not working for the borderline students as their needs are not 

been taken care of. The borderline student as stated above require special teaching 

methods and it’s not due to the fact that they are slow learners rather because they 

 

240 Singh Education of the slow learners. Sarup. Verguts and DeBoeck On the correlation between working 
memory capacity and performance on intelligence tests 37-56. Rodden-Nord and Shinn 1991 Journal of Special 
Education 441-453 states that “Rote memorization is often a relative strength of students with borderline 
intellectual functioning”. Jensen The g factor. Cooter and Cooter One size doesn't fit all: Slow learners in the 
reading classroom 680-688. Guay F and Vallerand Social context, student's motivation, and academic 
achievement: Toward a process model. Social Psychology of Education 211-233. 
241 Verguts and DeBoeck On the correlation between working memory capacity and performance on intelligence 
tests 37-56 “Working memory is the capacity to hold information in mind for the purpose of completing complex 
tasks”. Sandberg Reading and spelling, phonological awareness, and working memory in children with severe 
speech impairments: A longitudinal study, AAC: Augmentative and Alternative Communication 11-26. 
242 Born and Moore 1978 Journal of Personalized Instruction 33-36. Bateman ‘1991 Journal of Reading, Writing, 
and Learning Disabilities 1-16. 
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grasp information more suitably through those teaching methods. As a result, this 

leads teachers to think or conclude that they are slow learners as they fail to 

understand their education needs or special teaching method. Newer and more 

advanced teaching methods need to be adapted so that the borderline child can also 

benefit from the State’s education system. Inclusive education was meant to 

accommodate all learners with different learning abilities and as such it is important to 

take a look at what inclusive education originates from and how it was incorporated 

into the South African education system and whether what is being practiced now or 

applied in schools is indeed the principles behind inclusive education or not. 
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Chapter 4: The current inclusive education system 

 
4.1 Introduction 

 
As already outlined in the chapters above the South African education system was 

tainted with discriminatory provisions which resulted in segregation in schools.243 The 

Constitution now affords all children equal educational opportunities. The government 

of the new South Africa regards education as the cornerstone of modern society and 

aims to grant this right to its citizens equally.244 In moving away from the segregating 

system in education various statutes were promulgated to ensure the equal realisation 

of the right to education for all learners/children of South Africa.245 However, when 

analysing the educational landscape of South Africa there seems to be too many 

schools, and circumstances in which these “equal educational opportunities” have 

become little more than talk.246
 

In support of this, the following discussion will highlight the various ways in which the 

South African education system is failing to meet the minimum requirements to provide 

adequate education. The discussion focuses on education generally and not 

necessarily on the unique requirements of borderline students. This is done to illustrate 

that the system is lacking in meeting the needs of mainstream students. From this one 

begs the question, to what greater extent is the system failing borderline students? 

4.2 Factor 1: Teaching quality 
 
 
 
 
 
 
 

243 https://equaleducation.org.za/campaigns/school-infrastructure/ accessed 12/02/2020 “Education in South 
Africa is highly unequal. Decades of Apartheid policy meant that previously White schools received more funding 
than schools in Black, Coloured and Indian communities. Many of the inequalities created during Apartheid 
remain today – 19 years into our new democracy.” 
244 Section 29 of the Constitution. 
245 Veriava F. “Education Rich school, poor school – the great divide persists” Mail and Guardian (28 September 
2012) https://mg.co.za/article/2012-09-28-00-rich-school-poor-school-the-great-divide-persists/ accessed 12 
February 2020. See also the Constitution of the Republic of South Africa, the South African Schools Act, the 
White Paper 5 and 6. 
246 Minister of Basic Education v Basic Education for All 2016 1 SA 369 (SCA) “The Supreme Court of Appeal held 
that the government appellants violated the rights to education, equality, and dignity under the Constitution by 
failing to provide learners in Limpopo with prescribed textbooks before the academic term commenced.” See 
also Mtantato ’Basic education is failing the economy’ 23/11/2018 https://mg.co.za/article/2018-11-23-00- 
basic-education-is-failing-the-economy/ accessed 20 April 2020. “South Africa is failing the rights of children to 
education and health” https://theconversation.com/south-africa-is-failing-the-rights-of-children-to-education- 
and-health-112707 accessed 20 April 2020. 
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As the African proverb says, “It takes a village to raise a child.” When this ethos of 

collaboration and care is applied to the learning process, we believe it takes a 

team to educate a child.247
 

The following discussion focuses on the elements that affect the teaching quality 

students receive: teacher training, teacher creativity and classroom size. Brief 

reflection of the current state of teachers in South Africa is discussed. 

4.2.1 Teacher training 

 
One can argue that, compared to curriculum content, teaching methods and 

creativeness have a far smaller impact on student achievements. However, research 

has repeatedly shown the impact that teaching methods, teacher training and creativity 

have on student achievement.248 In support of this249 Newman and Newman250 state: 

Since teachers have the most direct, sustained contact with students and 

considerable control over what is taught and the climate for learning, improving 

teachers’ knowledge, skills and dispositions through professional development is 

a critical step in improving student achievement 

Therefore, the quality of the teacher and their training plays a vital role in student 

development. Qualified teachers are capable of bridging the gap of achievement that 

various forms of diversity create, especially amongst those learners who are 

 
 
 
 
 
 
 

247 Transforming the Education Workforce: Learning Teams for a Learning Generation 
https://educationcommission.org/wp-content/uploads/2019/09/Transforming-the-Education-Workforce-Full- 
Report.pdf accessed 16 May 2020. 
248 Harris and Tim 2011 Journal of public economics 95, 798-812. Douglas and Tim 2008 National Center for 
Analysis of longitudinal data in education research 1-10. National Research Council. Educating Teachers of 
Science, Mathematics, and Technology: New Practices for the New Millennium Washington DC "The Critical 
Importance of Well-Prepared Teachers for Student Learning and Achievement" The National Academies Press 
2001. doi: 10.17226/9832. Narayanan 2017 International Journal of Academic Research in Business and Social 
Sciences 7 1-2. Rao and Muhmmad 2018 Global Journal of Management, Social Sciences and Humanities 402- 
424. 
249 National Research Council. Educating Teachers of Science, Mathematics, and Technology: New Practices for 
the New Millennium Washington DC “The Critical Importance of Well-Prepared Teachers for Student Learning 
and Achievement” The National Academies Press 2001. doi: 10.17226/9832. 
https://www.nap.edu/read/9832/chapter/5#65 accessed 10 March 2020. 
250 The National Commission on Teaching and America’s Future (NCTAF, 1996) and other national groups, such 
as the Education Trust (1998), “reached sicilar conclusions based on research that tracked the academic 
achievement of individual students over long time periods (see, for example, Sanders and Rivers, 1996).” 

https://educationcommission.org/wp-content/uploads/2019/09/Transforming-the-Education-Workforce-Full-Report.pdf
https://educationcommission.org/wp-content/uploads/2019/09/Transforming-the-Education-Workforce-Full-Report.pdf
https://educationcommission.org/wp-content/uploads/2019/09/Transforming-the-Education-Workforce-Full-Report.pdf
http://www.nap.edu/read/9832/chapter/5#65
http://www.nap.edu/read/9832/chapter/5#65
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economically disadvantaged and their well-off peers.251 Those teachers who are not 

qualified cannot be expected to teach that which they do not know either.252
 

This begs the question, what is the criteria that a teacher must meet to be considered 

as well trained. Providing a comprehensive answer is outside the scope of this study. 

However, Smuts provides a starting point, by describing a quality basic education 

teacher as one that is: 

…sound in content knowledge, has the capability of making good decision 

simultaneously, who is able to plan ahead and possess emotional intelligence.253
 

Furthermore, the Global Education Commission254 elaborates on the importance of 

teacher training: 

Increasing teacher training that is aligned to the trainee’s competencies can 

produce a more effective teacher; and professional development opportunities can 

be a motivational tool to continue improving as a teacher.255
 

It is evident that teachers should be trained according to their own strengths and 

professional development opportunities. It also entails that if the teachers are 

frequently trained to familiarise themselves with the changing times and what works 

with students currently then the teachers will be in a good position to interact and teach 

learners. Teachers should also be trained and developed holistically. 

 

 
Students need quality teachers, especially those that require special attention. To 

achieve a higher level of quality, the focus must be on the type of training provided to 

teachers. Teacher training programs that are considered as being adequate for the 

 

251 Note 247 above. 
252 Transforming the Education Workforce:  Learning Teams for  a Learning Generation 
https://educationcommission.org/wp-content/uploads/2019/09/Transforming-the-Education-Workforce-Full- 
Report.pdf accessed 16 May  2020. See also  Truter  FunDza Literacy Trust 
https://live.fundza.mobi/home/fanz/essays/i-stood-completely-still/ accessed 03/04/2020 provides that “There 
are many challenges being a teacher in South Africa today.” 
253 Smuts M “Bad education: It starts with how we train teachers” Daily Maverick (04 April 2018) 
https://www.dailymaverick.co.za/opinionista/2018-04-04-bad-education-it-starts-with-how-we-train- 
teachers/HOMETPS accessed 13 March 2020 
254 The Education Commission is a global initiative dedicated to greater progress on Sustainable Development 
Goal 4 – ensuring inclusive and quality education and promoting lifelong learning for all. 
255 “Transforming the Education Workforce: Learning Teams for a Learning Generation” 
https://educationcommission.org/wp-content/uploads/2019/09/Transforming-the-Education-Workforce-Full- 
Report.pdf accessed 16/05/2020. 

http://www.dailymaverick.co.za/opinionista/2018-04-04-bad-education-it-starts-with-how-we-train-
http://www.dailymaverick.co.za/opinionista/2018-04-04-bad-education-it-starts-with-how-we-train-
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provision of quality basic education are those that have strict selection criteria and 

provide rigorous training which include extended classroom practice which continues 

after years that a teacher is qualified.256 Training should therefore be two-fold, both 

before and after qualifying as a teacher. 

With regards to proper ongoing training for already qualified teachers, this aspect 

seems to be neglected in South Africa. There is increasing complaints that South 

African teachers spend most of their time dealing with administrative issues and 

meetings rather than spending their time in the classroom teaching.257 

Worsening this situation is the dire training many of these teachers had received 

prior to entering the profession. There seems to be global concern regarding 

teacher training in developing countries. For example, in Sub-Saharan Africa only 64% 

of teachers receive proper training before entering the classroom.258 Research has 

suggested that the ratio between quality basic education teachers to students is 

dropping and becoming unbalance. 259 Outside the sub-Saharan African region, it is 

estimated that there are countries, world-wide of which more than half of the 

teachers260 have not received proper training, knowledge and skills which are required 

to teach learners. As a result, the teachers are unable to teach learners as they lack 

vital, foundational teaching techniques and class management skills which has a 

detrimental effect on student achievement. It is beyond dispute, that the education 

 
 
 

256 Note 251 above. 
257 TALIS Report, Volume 2 is released 
https://www.education.gov.za/ArchivedDocuments/ArchivedArticles/TALIS2Released.aspx accessed 30 July 
2021. Minister Angie Motshekga releases TALIS Research Study results, 2 Jul, 30 June 2019 
https://www.gov.za/speeches/minister-basic-education-release-talis-south-africa-country-report-30-jun-2019- 
0000 accessed 30 July 2021. T Kubheka Eye witness news Motshekga: dept to monitor why teachers spend less 
time teaching https://ewn.co.za/2019/07/03/motshekga-dept-to-monitor-why-teachers-spend-less-time- 
teaching accessed 29 July 2021. ‘5 of the biggest problems South African teachers struggle with’ SA News 02 
June 2019 “South African teachers are spending a hefty amount of time on administrative tasks – time which 
could be better used on teaching in the classroom. At least 66% of classroom time is spent on actual teaching 
and learning in South Africa, compared to 78% in other countries. Administrative burdens and keeping order in 
the classroom are some of the challenges cited by South African teachers as chipping away from their teaching 
time. This is the finding from the Teaching and Learning International (TALIS) research survey released by the 
Basic Education Department on Tuesday.” 
258 The          importance          of          effective          teacher          training           05          October           2019 
https://www.bridgeinternationalacademies.com/effective-teacher-training-and-development/    accessed    20 
April 2020. 
259Ibid provide that “Trained teachers in primary education (% of total teachers).” 
260 Ibid provide that “When exploring individual countries, the statistics look even worse. In Liberia, for example, 
under half of all teachers are effectively trained and have the knowledge and skills required to teach a class of 
pupils.” 

http://www.education.gov.za/ArchivedDocuments/ArchivedArticles/TALIS2Released.aspx
http://www.education.gov.za/ArchivedDocuments/ArchivedArticles/TALIS2Released.aspx
http://www.gov.za/speeches/minister-basic-education-release-talis-south-africa-country-report-30-jun-2019-
http://www.gov.za/speeches/minister-basic-education-release-talis-south-africa-country-report-30-jun-2019-
https://www.bridgeinternationalacademies.com/effective-teacher-training-and-development/
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received by a student is only as good as the teacher providing it. A deeper analysis 

of the situation in South Africa will be done later in this chapter. 

4.2.2 Creativity in teaching 

 
Only once a teacher has received proper foundational training are they are able to 

become fully creative in class.261 This is vital when teaching diverse students, and 

especially students with varying intellectual abilities and educational needs.262 The 

creativity of a teacher can potentially also help learners with borderline intellectual 

functioning to build their self-esteem and deal with the social and emotional difficulties 

in schools.263 Thus, ideally educators should teach based on the curriculum but have 

the knowledge and training to adjust their teaching creatively.264
 

The current teaching model is mostly based on a theoretical model of teaching rather 

than the reality of teaching.265 Teaching is based on what is being prescribed by the 

Department of Education and cannot always take into account the varying realities in 

which many learners have to be taught. These possess a major challenge in the 

teaching field as teachers are not well prepared realistically to teach diverse learners 

and especially not within challenging circumstances.266 However, when a teacher has 

 
 
 
 
 

261 Piske, Stoltz, Santinello et al The Importance of Teacher Training for Development of Gifted Students’ 
Creativity: Contributions of Vygotsky 131-141 state that “In the scope of the school and the teacher education, 
Guérios (2002) defends that the development of the creative potential of the individuals is associated with the 
motivation to make it and, because of this, to learn it. If to think about the school, in turn, creative teachers in 
their methods of education can motivate the students to learn it.” 
262 ibid. Ben Johnson 28 July 2015 "Creative Teacher" Is Not an Oxymoron” 
https://www.edutopia.org/blog/creative-teacher-not-oxymoron-ben-johnson accessed 20 April 2020. Trnova 
2014 Science Education International 8-18. 
263 Note 259 above “Creativity can be defined as the quality or characteristic of who or what is creative. Create 
is an important act to avoid a monotonous and tiring teaching. So if we think about teaching students with high 
potential, creativity can be an attribute considered essential to make these students interested in learning and 
attending school.” 
264 Ibid. Renzulli and Reis The Schoolwide Enrichment Model 2nd ed 271-284. Renzulli “The Three-Ring 
Conception of Giftedness: A Developmental Model for Creative Productivity” 55-90. Gross “Developing 
Programs for Gifted and Talented Students” 61-76. 
265Moritz, Ehlert and Fritz 2017 African Journal of Research in Mathematics, Science and Technology Education 
37-48. Chijioke and Mafu How “basic” is basic education: restructuring basic education in post-apartheid South 
Africa within the context of EFA 427-451. Ramoroka and Engelbrecht The dialectics of historical empathy as a 
reflection of historical thinking in South African classrooms 46-71. 
266 https://www.bridgeinternationalacademies.com/effective-teacher-training-and-development/ accessed 
10/03/2020 “It’s true that teachers have the capability to change lives as they are the instillers of knowledge to 
the youth but this can also be derailed by not focusing on the learning and development of the very same 
teachers before they enter the classroom” 

https://www.edutopia.org/blog/creative-teacher-not-oxymoron-ben-johnson
https://www.edutopia.org/blog/creative-teacher-not-oxymoron-ben-johnson
https://www.bridgeinternationalacademies.com/effective-teacher-training-and-development/
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received proper training, both theoretical and in class training, they will be better 

prepared to fact the various hurdles in class and be creative in their solutions. 

4.2.3 Effect on classroom size to learners 

 
The capacity of a classroom affects the quality teaching of the educator. If a 

classroom is overcrowded, then the teacher is faced with multiple difficulties. 

Firstly, the teacher is unable to move freely around the classroom which hinders 

the teachers’ ability to identify struggling students. The second difficulty is class 

management, as a single teacher cannot control and therefore effectively 

educate a class of, for example, 40 students or capacity of over 60267 learners.268 

This will be the case, irrespective of how well the teacher was trained.269
 

 
Overcrowded classrooms have an effect on the participation of students in the 

classroom and if students are not participating in the classroom this also creates 

a barrier for their learning and teachers in such overcrowded classroom setting 

often do not even notice that some students are not participating.270 This in turn 

defeats the purpose of inclusive classroom and provision of adequate basic 

education as interaction and balance between teacher and students’ ratio 

drops.271 The ideal classroom size in which a teacher can be able to interact and 

assist students effectively is that of 20 learners per teacher.272 However in South 

Africa the Minister of Education provided that the ideal number of students in 

one classroom is 30.273
 

 
 
 
 

267 Thomas S “What are the Challenges in Teaching Profession?” Elephant Journal (14 March 2019) 
https://www.elephantjournal.com/2019/03/what-are-the-challenges-in-teaching-profession/ accessed 03 April 
2020. 
268 Muthusamy Teachers’ experiences with overcrowded classrooms in a mainstream school 1-10. 
269 Khan and Mohammad 2012 University of Science and Information Technology 10162-10165. 
270 Yusuf 2004 Nigeria Journal of Social Studies 23-36. Mokhtar The effect of overcrowded classrooms on 
teachers' performance. 
271 Jacob 2015 International Journal of Science, Environment and Technology 1218-1225. See also Molagun 2007 
African Journal of Historical Science in Education provide that "Consequences of overcrowded classroom on the 
implementation of UBE objectives." 
272 Tanner 2000 Minimum Classroom Size and Number of Students Per Classroom. 
273 Angie Motshekga Minister of Education 12/07/2012 “Pupil teacher ratio at 30.4:1” 
https://www.politicsweb.co.za/party/pupil-teacher-ratio-at-3041--angie-motshekga accessed 27/04/2020. 
Bayat, Louw and Rena 2014 International Journal of Educational Sciences 41-55. See also Hernando-Malipot 
News. “Department of Basic Education 2018/19 Budget & Annual Performance Plan Basic Education 17 April 
2018 Chairperson: Ms N Gina (ANC)” https://pmg.org.za/committee-meeting/26122/ accessed 27/04/2020. 

http://www.elephantjournal.com/2019/03/what-are-the-challenges-in-teaching-profession/
http://www.elephantjournal.com/2019/03/what-are-the-challenges-in-teaching-profession/
https://www.politicsweb.co.za/party/pupil-teacher-ratio-at-3041--angie-motshekga
https://www.politicsweb.co.za/party/pupil-teacher-ratio-at-3041--angie-motshekga
https://pmg.org.za/committee-meeting/26122/
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It is also stated that overcrowded classroom results in frustration of the learners 

and as such most learners often develop a negative attitude towards learning.274 

This clearly indicates that overcrowded classrooms not only have an effect on 

the teachers but also on the learners in the overcrowded classroom.275
 

4.2.4 The state of South African teachers 

 

 
“The quality of an education system cannot exceed the quality of the teachers in 

that system.”276
 

Since 1994 there has been various changes to the South Africa basic education 

curriculum,277 which included the introduction of the School’s Act in 1996 and Outcome 

Based Education278 in early 2000. The study will not dwell on the changes the 

curriculum has undergone but will concentrate on the problems that the basic 

education system is presently experiencing. After an in-depth study of the failing 

standard of basic education in South, The Africa Institute of South Africa279 found the 

following as some of the most glaring issues: 

The quality of education remains very poor, and the output rate has not improved. 

Furthermore, classrooms are still overcrowded: the ratio of teachers to learners is 

1:32 in South African public schools. The dropout rate is very high, and literacy 

and numeracy levels are low. Other challenges include: poor teacher training; 

unskilled teachers; lack of commitment to teach by teachers; poor support for 

learners at home; and a shortage of resources in education despite the large 

budgetary commitments by government. 

To discuss each in depth would exceed the length of this study, so only some of the 

issues will be emphasised in an attempt to highlight to difficulties that all students, and 

to an even larger extent, borderline students are facing. 

 
 

274 Amarat 2011 International Education Science 37-48. 
275 Shah and Inamullah 2012 The Journal of Educational Strategies 772-789 provide that “Overcrowded 
classrooms have not only affected learner performance but also put immense stress on teachers.” Muthusamy 
Teachers’ experiences with overcrowded classrooms in a mainstream school 1-10 claims that Fin (2003) 
contended that overcrowded classrooms impacted negatively on teacher morale and enjoyment of their 
profession. Overcrowded classrooms have created a scenario in which teachers face many challenges in the 
classroom” 
276 Note 248 above. 
277 For example, the introduction of the South African School Act of 1996 and the New Qualifications framework 
278 Botha International Journal of Leadership in Education 361- 371 
279 African Institute of South Africa 2012 Policy Brief 2. 
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To bridge to inequalities in education and directly address the discriminatory 

educational systems of the past, teachers must all have the same quality education 

training. This is the only way to ensure that fair education is being received by all the 

learners of South Africa regardless of where they are from and also of whether they 

are in rural or urban public schools.280 However upon the reflection of the South African 

education setting it’s quite clear that the education system in this country in many 

instances, and for reasons extending training, sets teachers up for failure long before 

they even enter the classroom, this goes to affect the learners.281
 

To analyse teacher quality in South Africa, it is of outmost importance to take a brief 

look at what training South African teachers receive and whether it qualifies as 

adequate basic education training.282 The teacher training that basic education 

teachers receive influences the standards of provision of adequate basic education for 

all learners in the South Africa.283. From a policy point of view, it’s imperative that 

teacher training is highly standardised and fundamentally equal.284 If it’s done this way 

then all the learners will be receiving an equal chance of receiving adequate basic 

education. South Africa doesn’t have a standardised teacher training system.285 A brief 

investigation into the bachelors in education as found on the South African 

Qualifications Authority official page, makes it evident that there training for education 

 
280 Note 274 above. See also Savides M “South Africa: South African schools have 5‚139 teachers who are 
unqualified or under-qualified” Times Live (06 June 2017) 
https://www.news24.com/SouthAfrica/Local/Maritzburg-Fever/poor-quality-teachers-are-holding-back-south- 
africas-education-system-20190116-2 accessed 13 March 2020 state that “the national education department 
recently admitted that 5‚139 teachers – the vast majority of which are in rural KwaZulu-Natal‚ which stands at 
the heart of the problem – are either unqualified or under-qualified.” See also Daily Vox Team The Daily Vox. 
Sokutu B. “Education still unequal after 25 years of democracy” The Citizen (01 July 2019) 
https://citizen.co.za/news/south-africa/education/2148832/education-still-unequal-after-25-years-of- 
democracy/ accessed 02 May 2020. 
281  Ibid. See also Gumede TimesLive. 
282 Modisaotsile The Failing Standard of Basic Education in South Africa http://www.ai.org.za/wp- 
content/uploads/downloads/2012/03/No.-72.The-Failing-Standard-of-Basic-Education-in-South-Africa1.pdf 
accessed 02 May 2020. Gumede Times Live. 
283 Truter FunDza Literacy Trust in There are many challenges being a teacher in South Africa today provides that 
“One of the major problems is that the curriculum changes all the time. Educators to be flexible, but it is 
strenuous. Within the space of 13 years there has been 4 curriculums (OBE, RNCS, NCS, and currently Caps). 
Training duration is too short (3-4 years vs 3 days). Some subject advisers are not even clear about these changes. 
Our directors and the department expect best outcomes whereas their ideas are theory vs implementation, age- 
cohort vs learning. This causes teachers to resign left, right and centre.” 
284 Draft Policy on Minimum Requirements for Teacher Education Qualifications selected from the HEQF 
http://www.dhet.gov.za/Reports%20Doc%20Library/Draft%20Policy%20on%20minimum%20requirements%2 
0for%20Qualifications%20in%20Education.pdf accessed 02 May 2020. 
285 Note 248 above. See also Modisaotsile The Failing Standard of Basic Education in South Africa. Tlou and Feza 
2017 South African Journal of Childhood Education 468. 

http://www.news24.com/SouthAfrica/Local/Maritzburg-Fever/poor-quality-teachers-are-holding-back-south-
http://www.news24.com/SouthAfrica/Local/Maritzburg-Fever/poor-quality-teachers-are-holding-back-south-
http://www.ai.org.za/wp-content/uploads/downloads/2012/03/No.-72.The-Failing-Standard-of-Basic-Education-in-South-Africa1.pdf
http://www.ai.org.za/wp-content/uploads/downloads/2012/03/No.-72.The-Failing-Standard-of-Basic-Education-in-South-Africa1.pdf
http://www.dhet.gov.za/Reports%20Doc%20Library/Draft%20Policy%20on%20minimum%20requirements%252
http://www.dhet.gov.za/Reports%20Doc%20Library/Draft%20Policy%20on%20minimum%20requirements%252
https://www.dailymaverick.co.za/opinionista/2018-04-04-bad-education-it-starts-with-how-we-train-teachers/HOMETPS%20accessed%2013/03/2020.%20Modisaotsile%20B.M
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students is not set.286 There rather seems to be exit level outcomes and associated 

assessment criteria. This should be revised to ensure quality teachers for all students. 

For example, in Singapore, despite the size of their country, they have a world- 

renowned teacher training programme,287 in which there is only one teacher training 

facility where all teachers receive the same quality teacher training. The size of South 

Africa would make one institution impossible, but we can learn from Singapore with 

regards to a universal training module. 

South Africa used to have various teaching colleges as the only institutions where one 

could qualify as a teacher. These institutions had the sole focus of properly training 

teachers and worked within a semi-generic curriculum. There are increasing calls for 

these colleges to be reopened.288 In a reaction to calls for reopening teaching colleges, 

Johnathan Jansen, former rector of the University of the Free State, identified the 

major issues with the current university-based teacher training: 

• University lecturers have little practical experience as teachers or have not 

been classroom practitioners for decades. 

• Academics are “enthralled by high theory” and neglect practical skills and 

training. 

He recommends the colleges be returned for primary school teachers and universities 

be   reserved   for   high   school   teachers   and   that   teacher   training   be   70 

% practical training and only 30% theory. However, he again warns that colleges in 

South Africa did not offer the same quality education, especially those within the 

former homelands. This study suggests that educational policy be changed and 

generic curricula with minimum outcomes be written and instruction is done at 

institutions with practical instructors. This also is to address the pressing concern of 

the underproduction of teachers, as it is currently estimated that the system is only 

 

 

286 SAQA http://allqs.saqa.org.za/showQualification.php?id=20161 accessed 01 May 2019 
287 http://ncee.org/what-we-do/center-on-international-education-benchmarking/top-performing- 
countries/singapore-overview-2/singapore-teacher-and-principal-quality/ accessed 27 April 2020. Harry 
Fletcher-Wood (CPD, Education Around the World Education in Singapore: 6) “The best trained teachers in the 
world” 07 February 2018 https://improvingteaching.co.uk/2018/02/07/education-in-singapore-6-the-best- 
trained-teachers-in-the-world/ accessed 27 April 2020. “What other countries can learn from Singapore’s 
schools” https://www.economist.com/leaders/2018/08/30/what-other-countries-can-learn-from-singapores- 
schools accessed 27 April 2020 
288 Mundy “Education: Decline of standards leaves learners at the bottom of the league” FT.com Reports 2011 
http://www.ft.com/intl/ cms/s/0/4ab617d4-cf3f-11df-9be2-00144feab49a. accessed 05 May 2019. 
html#axzz1muQO6NJE Jansen Times Live. 

http://allqs.saqa.org.za/showQualification.php?id=20161
http://ncee.org/what-we-do/center-on-international-education-benchmarking/top-performing-
http://www.economist.com/leaders/2018/08/30/what-other-countries-can-learn-from-singapores-
http://www.economist.com/leaders/2018/08/30/what-other-countries-can-learn-from-singapores-
http://www.ft.com/intl/
http://www.ft.com/intl/
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producing a third of the countries requirements.289 Current institutions should also be 

reviewed as the Centre for Development and Enterprise estimates that only a third of 

institutions currently training teachers would qualify for accreditation.290 Equal teacher 

training is the best safeguard for equal share of the education system for all. However, 

South Africa is failing in this regard.291
 

Another point of concern is the commitment and quality of teachers currently in the 

system. As almost 10% of the teachers in South Africa are absent from school every 

day, and 20% are absent from school on Mondays and Fridays and teachers in “black” 

schools teach an average of 3,5 hours a day, whilst in “white” schools it is 6,5 hours.292 

For students, the difference in exposure to teaching is three and a half years. This 

while 79% of learners in grade 6 have insufficient content knowledge levels.293 It is 

also said that half of the learners who have attended basic education don’t even know 

basics of basic education it at all.294 Low or insufficient teacher standards are a 

consequence of lack of teacher accountability and this has been pin pointed as the 

one of the causes for poor quality education.295 It is therefore clear that, in order to 

eradicate poor teacher training teachers must not be allowed to enter a classroom 

unless they have met the standards for basic education and to also hold them 

accountable if they fall short. 

 
 

 
289 Opinion South Africa battling with shortage of teachers in public schools https://www.iol.co.za/the- 
star/opinion-analysis/opinion-south-africa-battling-with-shortage-of-teachers-in-public-schools-37696438; 
Cullis CapeTalk. 
290 “Centre for Development and Enterprise” 2011 
https://media.africaportal.org/documents/VALUE_IN_THE_CLASSROOM_full_report1.pdf accessed 20 April 
2020 
291 Note 283 above “So, if this is the ideal situation: how do we fare in South Africa? Unfortunately, we have 
largely gone wrong at every turn.” Note 278 above. 
292 African Institute of South Africa 2012 Policy Brief 4, 
293 Tshetlo “Report: 10% of teachers are absent daily at most South African public schools.” 05 July 2017 
https://www.702.co.za/articles/271296//report-10-of-teachers-are-absent-daily-at-most-south-african-public- 
schools accessed 04 April 2020. See also Okoye the Citizen “This has a diverse impact on the learners as they will 
be subjected to a substitute teacher due to the absence of the teacher who has been trained to teach them that 
particular subject because the teacher who replaces them for that day may not be qualified to teach that subject. 
Also if there is no substitute teacher for that day it means time wasted which will be recovered at the expense 
of the learners.” 
294 Robinson News24 provide that “This is according to a 2015 TIMMS report on mathematics achievements 
among Grade 5 pupils in SA.” https://www.news24.com/SouthAfrica/Local/Maritzburg-Fever/poor-quality- 
teachers-are-holding-back-south-africas-education-system 20190116-2 accessed 13/03/2020 
295 Ibid. Centre for Development and Enterprise 2011 
https://media.africaportal.org/documents/VALUE_IN_THE_CLASSROOM_full_report1.pdf accessed 13 March 
2020 

https://www.iol.co.za/the-star/opinion-analysis/opinion-south-africa-battling-with-shortage-of-teachers-in-public-schools-37696438
https://www.iol.co.za/the-star/opinion-analysis/opinion-south-africa-battling-with-shortage-of-teachers-in-public-schools-37696438
https://media.africaportal.org/documents/VALUE_IN_THE_CLASSROOM_full_report1.pdf
https://www.702.co.za/articles/271296/report-10-of-teachers-are-absent-daily-at-most-south-african-public-schools
https://www.702.co.za/articles/271296/report-10-of-teachers-are-absent-daily-at-most-south-african-public-schools
https://www.702.co.za/articles/271296/report-10-of-teachers-are-absent-daily-at-most-south-african-public-schools
http://www.news24.com/SouthAfrica/Local/Maritzburg-Fever/poor-quality-
http://www.news24.com/SouthAfrica/Local/Maritzburg-Fever/poor-quality-
https://media.africaportal.org/documents/VALUE_IN_THE_CLASSROOM_full_report1.pdf
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The results in public schools are dire and seem to be continuous decreasing, 

especially in subjects like maths and science.296 Despite this under qualified teachers 

keep being distributed among public schools.297 principals and teachers also need to 

be reintroduced to the current classroom management skills and teaching skills to be 

taught to them that work with the current generation.298
 

Another issue seems to be that, far too often, teachers do not teach subjects which 

they were trained to teach, but any subject that requires a teacher.299 For example, in 

a study done with 73 matric physical science teachers, only 60% could were able to 

solve basic problems.300 It also seems that teachers that do have specialist knowledge 

are underutilised.301 This implies that specialist knowledge gets lost and subject 

content is taught at a superficial level. This again directly influences the level of 

education received by the learners. The system is failing teachers and teachers in turn 

are failing their students. Students are falling through the cracks and the first of them 

will be the students with special needs. 

296 Centre for Development and Enterprise 2011 

https://media.africaportal.org/documents/VALUE_IN_THE_CLASSROOM_full_report1.pdf 
297 Modisaotsile 2012 Africa Institute of South Africa. See also Maroun and Maddock 2018 South African Journal 
of Higher Education 192‒214. See also Savides M “South Africa: South African schools have 5‚139 teachers who 
are unqualified or under-qualified” Times Live (06 June 2017) 
https://www.news24.com/SouthAfrica/Local/Maritzburg-Fever/poor-quality-teachers-are-holding-back-south- 
africas-education-system-20190116-2 accessed 13 March 2020. “KZN had 2‚875 unqualified or under-qualified 
teachers last year‚ 57% of the total number of such teachers across the country; The Northern Cape had the 
second most‚ with 400 teachers; and Limpopo was best off‚ with just 15 teachers. The response also showed 
that five districts across the country had more than 200 unqualified or under-qualified teachers: eMtshezi (231 
teachers)‚ Paulpietersburg (228 teachers) and Ixopo (219 teachers)‚ all in KZN‚ and Ngaka Modiri Molema (218) 
and Dr Ruth Segomotsi Mompati (201 teaches)‚ both in the North West. Figures for individual districts in the 
Free State were not provided.” 
298 Engelbrecht 2006 European journal of psychology of education 253. See also Savides M “South Africa: South 
African schools have 5‚139 teachers who are unqualified or under-qualified” Times Live (06 June 2017) 
https://www.news24.com/SouthAfrica/Local/Maritzburg-Fever/poor-quality-teachers-are-holding-back-south- 
africas-education-system 20190116-2 accessed 13 March 2020 
299 Savides M “South Africa: South African schools have 5‚139 teachers who are unqualified or under-qualified” 
News 24 06 June 2017 https://www.news24.com/SouthAfrica/Local/Maritzburg-Fever/poor-quality-teachers- 
are-holding-back-south-africas-education-system-20190116-2 accessed 13 March 2020 provide that “SADTU 
general secretary Mugwena Maluleke said the problem was not that teachers weren’t qualified‚ it was that they 
were being made to teach the wrong subjects. “The problem is now you allocate the teacher‚” he said. “You get 
teachers who are qualified to teach a subject‚ they are they allocated to a different subject. The issue is 
misallocation of resources.” Maluleke said that this was largely because of a change in syllabus‚ with teachers 
not being property trained to meet the new requirements and criteria.” See also Human Science Research 
Council 
http://www.hsrc.ac.za/uploads/pageContent/2702/RESDI%20newsletter,%20November%202010%20issue.pdf 
accessed 02 May 2020. 
300 Note 294 above. 
301 Ibid. 

https://media.africaportal.org/documents/VALUE_IN_THE_CLASSROOM_full_report1.pdf
http://www.news24.com/SouthAfrica/Local/Maritzburg-Fever/poor-quality-teachers-are-holding-back-south-
http://www.news24.com/SouthAfrica/Local/Maritzburg-Fever/poor-quality-teachers-are-holding-back-south-
http://www.news24.com/SouthAfrica/Local/Maritzburg-Fever/poor-quality-teachers-are-holding-back-south-
http://www.news24.com/SouthAfrica/Local/Maritzburg-Fever/poor-quality-teachers-are-holding-back-south-
http://www.news24.com/SouthAfrica/Local/Maritzburg-Fever/poor-quality-teachers-
http://www.news24.com/SouthAfrica/Local/Maritzburg-Fever/poor-quality-teachers-
http://www.hsrc.ac.za/uploads/pageContent/2702/RESDI%20newsletter%2C%20November%202010%20issue.pdf
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4.3 Educational factor 2: Educational facilities 

 
The discussion above focused on the human resource when educating students, the 

second factor that requires attention is the infrastructure in which this takes place. 

Educational facilities not only enhance learner’s educational achievement, but also 

proper facilities help them in interacting and participating in school activities.302
 

It has been found that school facilities can have a profound impact on both teacher 

and student outcomes. With respect to teachers, school facilities affect teacher 

recruitment, retention, commitment, and effort. With respect to students, school 

facilities affect health, behaviour, engagement, learning, and growth in 

achievement. Thus, researchers generally conclude that without adequate 

facilities and resources, it is extremely difficult to serve large numbers of children 

with complex needs.303
 

The above statement illustrates the vital role educational facilities play in the 

educational achievement of a learner. Adequate educational facilities improves the 

rate of learning of a student as all their educational needs are at their disposal.304 This 

is non-negotiable for a borderline student, as they are simply unable to effectively learn 

in the educational settings currently at their disposal. This unfortunately holds true for 

a large number of schools in South Africa and is neither limited provincially or to rural 

schools: 

Thousands of schools in South Africa lack the infrastructure necessary to provide 

learners with the quality education which they are legally entitled to receive. The 

Department of Basic Education’s (DBE) National Education Infrastructure 

Management System (NEIMS) Report, published in May 2011, and indicates that 

schools in the Eastern Cape and KwaZulu-Natal are in the worst condition, but 

that the problem of poor infrastructure is not exclusive to rural provinces. Equal 

Education’s recently conducted audit of sanitation in schools in Tembisa, Gauteng, 

 

302 https://racoongang.com accessed 14 March 2020. Ziwira E “Creating a conducive learning environment” The 
Herald (15 June 2015) https://herald.co.za accessed 14 March 2020. 
303 The Importance of School Facilities in Improving Student Outcomes Introduction 
https://sites.psu.edu/ceepa/2015/06/07/the-importance-of-school-facilities-in-improving-student-outcomes/ 
accessed 12/02/2020 
304 Veriava F. “Education Rich school, poor school – the great divide persists” Mail and Guardian (28 September 
2012) https://mg.co.za/article/2012-09-28-00-rich-school-poor-school-the-great-divide-persists/ accessed 12 
February 2020 provide that “Other studies indicate that there is a direct correlation between the wealth of a 
school and its outcomes, so pupils in well-resourced schools perform better than their counterparts in the 
poorest quintiles. Given that pupils in the least well-off schools are mainly black, educational outcomes 
therefore have a clear race and class dimension.” 

https://racoongang.com/
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echoed this finding. The audit, which surveyed 11 public secondary schools, 

revealed that the vast majority have insufficient infrastructure or a dysfunctional 

sanitation system. Gauteng, despite being the wealthiest province, suffers from 

significant infrastructural inadequacies.305
 

One only has to open the news to find further support of these statistics, stories of 

overcrowded classrooms and mud schools306 and appalling sanitary facilities. 

Eisau307 highlights 3 ways in which educational facilities influence academic 

achievement: 

• Promoting a more interactive, fun and easy way to study.308
 

• Making the classroom environment more conducive to learning.309
 

• Providing a pleasant atmosphere where students are nurtured and cared for.310
 

 
 

305 Equal Education https://equaleducation.org.za/campaigns/school-infrastructure/ accessed 12 Februay 2020 
provide that “The NEIMS Report also provides detailed statistics on the lack of resources at public schools across 
the country. It is noted in NEIMS that, of the 24 793 public ordinary schools: 3 544 schools do not have electricity, 
while a further 804 schools have an unreliable electricity source; 2402 schools have no water supply, while a 
further 2611 schools have an unreliable water supply; 913 do not have any ablution facilities while 11 450 
schools are still using pit latrine toilets; 22 938 schools do not have stocked libraries, while 19 541 do not even 
have a space for a library; 21 021 schools do not have any laboratory facilities, while 1 231 schools have stocked 
laboratories; 2 703 schools have no fencing at all; and 19 037 schools do not have a computer centre, whilst a 
further 3 267 have a room designed as a computer centre but are not stocked with computers.” 
306 How  South  Africa’s department of  basic education  is  misleading the  public 
https://africacheck.org/reports/how-south-africas-department-of-basic-education-is-misleading-the-public/ 
accessed 25 February 2020 and  Current state of  South african schools 
https://www.bing.com/images/search?view=detailV2&ccid=2tg40L8r&id=D6753671C83B6B924CD3534EB734 
8E649633B89D&thid=OIP.2tg40L8r1- 
2sNPlNO5MbsgHaEK&mediaurl=https%3a%2f%2fcs.mg.co.za%2fcrop%2fcontent%2fimages%2f2012%2f09%2f 
27%2fBomvini- 
8_i2edit.jpg%2f800x450%2f&exph=450&expw=800&q=current+state+of+south+african+public+schools&simid 
=607987327902485283&selectedIndex=4&ajaxhist=0 accessed 25 February 2020. 
307 Eisau PhD in European Languages and Cultures (specialising in Literary Translation) Department of 
International Studies Macquarie University https://www.eisau.com.au/blog/3-ways-school-facilities-and- 
equipment-influence-student-learning/ accessed 12 February 2020 
308 Ibid “Utilising state-of-the-art instruments, quality school supplies and technological tools) provides various 
benefits to students. For example, advanced laboratory instruments provide learners with a more convenient 
means of conducting studies, testing theories and finding solutions to problems. Integrating technology in the 
academe also makes learning more enjoyable, interactive and fun. You can read more about this in our previous 
article.” 
309 Ibid “With the use of quality furniture and proper lighting, students can concentrate on the lessons properly. 
For instance, using chairs made of soft, quality materials can prevent back pain and promote better breathing. 
Having durable desks, cabinets and shelves also creates a positive atmosphere in the classroom, thereby helping 
students develop their skills and enhance their knowledge. The same can be said about good lighting since it 
also supports optimal visual condition.” See also https://africacheck.org/reports/how-south-africas- 
department-of-basic-education-is-misleading-the-public/ accessed 25/02/2019. 
310 Ibid “A clean, safe and well-maintained facility (e.g. restrooms, clinic, gym and swimming pool) keeps bacteria, 
viruses and toxins away from the students, which prevents the onset of ailments or diseases. The secret to 
creating a healthy and pleasant environment, of course, lies in enlisting the help of reputable cleaning 
contractors or facility management firms.” 

https://www.bing.com/images/search?view=detailV2&ccid=2tg40L8r&id=D6753671C83B6B924CD3534EB7348E649633B89D&thid=OIP.2tg40L8r1-2sNPlNO5MbsgHaEK&mediaurl=https%3a%2f%2fcs.mg.co.za%2fcrop%2fcontent%2fimages%2f2012%2f09%2f27%2fBomvini-8_i2edit.jpg%2f800x450%2f&exph=450&expw=800&q=current%2Bstate%2Bof%2Bsouth%2Bafrican%2Bpublic%2Bschools&simid=607987327902485283&selectedIndex=4&ajaxhist=0
https://www.bing.com/images/search?view=detailV2&ccid=2tg40L8r&id=D6753671C83B6B924CD3534EB7348E649633B89D&thid=OIP.2tg40L8r1-2sNPlNO5MbsgHaEK&mediaurl=https%3a%2f%2fcs.mg.co.za%2fcrop%2fcontent%2fimages%2f2012%2f09%2f27%2fBomvini-8_i2edit.jpg%2f800x450%2f&exph=450&expw=800&q=current%2Bstate%2Bof%2Bsouth%2Bafrican%2Bpublic%2Bschools&simid=607987327902485283&selectedIndex=4&ajaxhist=0
https://www.bing.com/images/search?view=detailV2&ccid=2tg40L8r&id=D6753671C83B6B924CD3534EB7348E649633B89D&thid=OIP.2tg40L8r1-2sNPlNO5MbsgHaEK&mediaurl=https%3a%2f%2fcs.mg.co.za%2fcrop%2fcontent%2fimages%2f2012%2f09%2f27%2fBomvini-8_i2edit.jpg%2f800x450%2f&exph=450&expw=800&q=current%2Bstate%2Bof%2Bsouth%2Bafrican%2Bpublic%2Bschools&simid=607987327902485283&selectedIndex=4&ajaxhist=0
https://www.bing.com/images/search?view=detailV2&ccid=2tg40L8r&id=D6753671C83B6B924CD3534EB7348E649633B89D&thid=OIP.2tg40L8r1-2sNPlNO5MbsgHaEK&mediaurl=https%3a%2f%2fcs.mg.co.za%2fcrop%2fcontent%2fimages%2f2012%2f09%2f27%2fBomvini-8_i2edit.jpg%2f800x450%2f&exph=450&expw=800&q=current%2Bstate%2Bof%2Bsouth%2Bafrican%2Bpublic%2Bschools&simid=607987327902485283&selectedIndex=4&ajaxhist=0
https://www.bing.com/images/search?view=detailV2&ccid=2tg40L8r&id=D6753671C83B6B924CD3534EB7348E649633B89D&thid=OIP.2tg40L8r1-2sNPlNO5MbsgHaEK&mediaurl=https%3a%2f%2fcs.mg.co.za%2fcrop%2fcontent%2fimages%2f2012%2f09%2f27%2fBomvini-8_i2edit.jpg%2f800x450%2f&exph=450&expw=800&q=current%2Bstate%2Bof%2Bsouth%2Bafrican%2Bpublic%2Bschools&simid=607987327902485283&selectedIndex=4&ajaxhist=0
https://www.bing.com/images/search?view=detailV2&ccid=2tg40L8r&id=D6753671C83B6B924CD3534EB7348E649633B89D&thid=OIP.2tg40L8r1-2sNPlNO5MbsgHaEK&mediaurl=https%3a%2f%2fcs.mg.co.za%2fcrop%2fcontent%2fimages%2f2012%2f09%2f27%2fBomvini-8_i2edit.jpg%2f800x450%2f&exph=450&expw=800&q=current%2Bstate%2Bof%2Bsouth%2Bafrican%2Bpublic%2Bschools&simid=607987327902485283&selectedIndex=4&ajaxhist=0
http://www.eisau.com.au/blog/3-ways-school-facilities-and-
http://www.eisau.com.au/blog/3-ways-school-facilities-and-
https://africacheck.org/reports/how-south-africas-department-of-basic-education-is-misleading-the-public/
https://africacheck.org/reports/how-south-africas-department-of-basic-education-is-misleading-the-public/
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Taking the role of educational facilities into account, it is of importance to analyse what 

constitute adequate educational facilities. The government also have norms and 

standards for classes. In 2013 the South African government issued the first legally 

binding Norms and Standards for School Infrastructure: 

For the first time ever, it is now the law that every school must have water, 

electricity, internet, working toilets, safe classrooms with a maximum of 40 

learners, security, and thereafter libraries, laboratories and sports facilities. 

Minimum Norms and Standards are regulations that define the infrastructural 

conditions that make a school a school. They stipulate the basic level of 

infrastructure that every school must meet in order to function properly.311
 

The governmental norms and standards are similar to universally accepted norms. 

According to research done in 2015 by Penn State Centre for Evaluation and 

Education Policy Analysis, the following are the few key features used to determine 

whether educational facilities that are being provided are adequate: 

• Classroom size and space;312
 

• Lighting;313
 

 

 

311 https://equaleducation.org.za/campaigns/school-infrastructure/ accessed 12/02/2020 “3 544 schools do not 
have electricity, while a further 804 schools have an unreliable electricity source; 2402 schools have no water 
supply, while a further 2611 schools have an unreliable water supply; 913 do not have any ablution facilities 
while 11 450 schools are still using pit latrine toilets; 22 938 schools do not have stocked libraries, while 19 541 
do not even have a space for a library; 21 021 schools do not have any laboratory facilities, while 1 231 schools 
have stocked laboratories; 2 703 schools have no fencing at all; and 19 037 schools do not have a computer 
centre, whilst a further 3 267 have a room designed as a computer centre but are not stocked with computers. 
Thousands of schools in South Africa lack the infrastructure necessary to provide learners with the quality 
education which they are legally entitled to receive. The Department of Basic Education’s (DBE) National 
Education Infrastructure Management System (NEIMS) Report, published in May 2011, and indicates that 
schools in the Eastern Cape and KwaZulu-Natal are in the worst condition, but that the problem of poor 
infrastructure is not exclusive to rural provinces. Equal Education’s recently-conducted audit of sanitation in 
schools in Tembisa, Gauteng, echoed this finding. The audit, which surveyed 11 public secondary schools, 
revealed that the vast majority have insufficient infrastructure or a dysfunctional sanitation system. Gauteng, 
despite being the wealthiest province, suffers from significant infrastructural inadequacies.” 
312 The Importance of School Facilities in Improving Student Outcomes Introduction 
https://sites.psu.edu/ceepa/2015/06/07/the-importance-of-school-facilities-in-improving-student-outcomes/ 
accessed 12 February 2020 “Overcrowded classrooms—and schools—have consistently been linked to increased 
levels of aggression in students. Overcrowded classrooms are also associated with decreased levels of student 
engagement and, therefore, decreased levels of learning. Alternatively, classrooms with ample space are more 
conducive to providing appropriate learning environments for students and associated with increased student 
engagement and learning..” See also Veriava F. “Education Rich school, poor school – the great divide persists” 
Mail and Guardian (28 September 2012) https://mg.co.za/article/2012-09-28-00-rich-school-poor-school-the- 
great-divide-persists/ accessed 12 February 2020. “Educate a child: a programme of education above all” 
https://educateachild.org/explore/barriers-to-education/infrastructure accessed 12/02/2020. 
313 Ibid “Before the advent of cheap electricity, schools often relied on natural lighting. As electric power costs 
declined, the amount of artificial light used in schools increased. Research has shown that artificial lighting has 
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• Acoustics and Noise;314
 

• Air Quality;315
 

• Proper Temperature and Control of Temperature:316 and 

• Adequate separate sanitary facilities for boys and girls and for staff.317
 

Educational facilities also affect the recruitment of skilled teachers as no teacher will 

want to work in an environment that is not conducive to the educational enrichment of 

their learners It also influences teaching motivation and the effort that the teacher will 

put in their work. Thus, educational facilities not only affect the learner in the classroom 

but also the educator.318 Inadequate educational facilities affect the flexibility of the 

 
 

negative impacts on those in schools while natural lighting has positive impacts. In fact, research has shown that 
not only does classroom lighting boost the morale of teachers and students, appropriate amounts of natural 
lighting also reduces off-task behaviour and improves test scores. One study found that students with the most 
exposure to natural daylight progressed 20% faster in in math and 26% faster in reading than students who were 
taught in environments with the least amount of natural light.” See also Veriava F. “Education Rich school, poor 
school – the great divide persists” Mail and Guardian (28 September 2012) https://mg.co.za/article/2012-09-28- 
00-rich-school-poor-school-the-great-divide-persists/ accessed 12 February 2020. 
314 Ibid “Noise levels greatly affect teacher and student performance. In fact, excessive noise causes dis- 
satisfaction and stress in both teachers and students. Research has found that schools that have classrooms with 
less external noise are positively associated with greater student engagement and achievement compared to 
schools with classrooms that have noisier environments. Thus, building schools that buffer external noise from 
classrooms can improve student outcomes.” 
315 Ibid “Indoor air quality is also a concern because poor air quality is a major contributor to absenteeism for 
students with asthma. Research also indicates that many schools suffer from “sick building syndrome” which 
affects the absenteeism and performance of all students.” 
316 Ibid “One consistent research finding across individuals of all ages is that the temperature in which a person 
works affects engagement levels and overall productivity—including student achievement. Anyone that has 
worked in a classroom or office that is too hot or too cold knows how difficult it can be when trying to work 
when the temperature is uncomfortable. According to the best analyses, the ideal temperature range for 
effective learning in reading and mathematics is between 68º and 74º..” 
317 “Educate a child: a programme of education above all” https://educateachild.org/explore/barriers-to- 
education/infrastructure accessed 12/02/2020. current state of South Afriican schools 
https://www.bing.com/images/search?view=detailV2&ccid=KWDcBy3E&id=32010D7984EC9CBAE1CCDD8B0C 
9B11327D9A53E6&thid=OIP.KWDcBy3Ej9JGiibqMz- 
i2QHaFO&mediaurl=https%3A%2F%2Fafrica.cgtn.com%2Fwp-content%2Fphoto- 
gallery%2F2018%2F04%2FSA.png&exph=404&expw=573&q=current+state+of+south+african+public+schools& 
simid=608045507519320016&selectedindex=167&ajaxhist=0&vt=0&sim=11  accessed  25/02/2020. 
https://www.bing.com/images/search?view=detailV2&ccid=WKlJ0VQJ&id=356F008E7D092F8E733826ADFFE3 
65D01A80E46A&thid=OIP.WKlJ0VQJwNDk6bdYc4Gc8AHaEo&mediaurl=http%3A%2F%2Fwww.3smedia.co.za% 
2Finfrastructurenews%2Fwp-content%2Fuploads%2Fsites%2F4%2F2015%2F02%2FEC-schools-sanitation- 
1024x640.jpg&exph=640&expw=1024&q=current+state+of+south+african+public+schools&simid=6079996029 
10627561&selectedindex=142&ajaxhist=0&vt=0&sim=11 accessed 25/02/2020. 
318 Ibid. current state of South African schools 
https://www.bing.com/images/search?view=detailV2&ccid=5zttFgD0&id=7BC487D9E918DE076346D9E6CED0 
6CBA30213241&thid=OIP.5zttFgD0CdXlLS0X- 
0AnIwHaFj&mediaurl=http%3A%2F%2Fgroundup.org.za%2Fsites%2Fdefault%2Ffiles%2Fstyles%2Farticle_imag 
e%2Fpublic%2Ffield%2Fimage%2FEE%2520school%2520pics%25202.jpg%3Fitok%3DBf1Ow12Z&exph=450&ex 
pw=600&q=current+state+of+south+african+public+schools&simid=607998692362094821&selectedindex=84 
&ajaxhist=0&vt=0&sim=11 accessed 25/02/2020. https://www.timeslive.co.za/ideas/2013-10-10-how-south- 
africas-department-of-basic-education-is-misleading-the-public-ilive/ accessed 25/02/2020. 

http://www.bing.com/images/search?view=detailV2&ccid=KWDcBy3E&id=32010D7984EC9CBAE1CCDD8B0C
http://www.bing.com/images/search?view=detailV2&ccid=KWDcBy3E&id=32010D7984EC9CBAE1CCDD8B0C
http://www.bing.com/images/search?view=detailV2&ccid=WKlJ0VQJ&id=356F008E7D092F8E733826ADFFE3
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teacher to teach variety of learners in the same educational setting319 as some 

learners such as the borderline learner require extensive teaching. 

From the above list of features determine adequate educational facilities, this thesis 

will focus mainly on the classroom size, proper temperature and control of temperature 

and adequate separate sanitary facilities. These factors are some of the most glaring 

issues within the South African setting. 

4.3.1 Classroom size 

 
Classroom size needs urgent attention as teachers struggle teaching in over-crowded 

classrooms. Reports have shown some classes having more than 50 learners in one 

classroom.320 There have been reports of teachers being unable to walk around freely 

in classrooms and having to climb over tables and learners to reach struggling 

students.321 One cannot help to question the rationale that the Department of 

Education employs when placing a single teacher amongst such a large number of 

 

319 Ibid “Thus, facility quality is an important predictor of teacher retention and student learning. The physical 
and emotional health of students and teachers depend on the quality of the physical location, which makes 
establishing safe, healthy buildings essential.” Veriava F. “Education Rich school, poor school – the great divide 
persists” Mail and Guardian (28 September 2012) https://mg.co.za/article/2012-09-28-00-rich-school-poor- 
school-the-great-divide-persists/ accessed 12 February 2020 that “According to the latest national education 
infrastructure management study released by the department of basic education in 2011, there are 24 793 
ordinary public schools. It showed that: 3 544 schools have no electricity supply and 804 an unreliable electricity 
supply; 2 402 schools have no water supply and 2 611 an unreliable one; 913 schools do not have any ablution 
facilities, and 11 450 still use pit-latrine toilets; 2 703 schools have no fencing; 79% are without any library and 
only 7% have stocked libraries; 85% have no laboratory and only 5% have stocked laboratories; 77% are without 
any computer centres and only 10% have stocked computer centres; and 17% of schools lack any sporting 
facilities.“ 
320 Buso Cape Talk Thomas S “What are the Challenges in Teaching Profession?” Elephant Journal (14 March 
2019) https://www.elephantjournal.com/2019/03/what-are-the-challenges-in-teaching-profession/ accessed 
03 April 2020. Muthusamy Teachers’ experiences with overcrowded classrooms in a mainstream school 1-10. 
Lynch The Advocate. Ziwira E “Creating a conducive learning environment” The Herald (15 June 2015) 
https://herald.co.za accessed 14 March 2020provide that “A large body of research over the past century has 
consistently found that school facilities impact teaching and learning in profound ways. Yet state and local 
policymakers often overlook the impact facilities can play in improving outcomes for both teachers and students. 
While improving facilities comes at a financial cost, the benefits of such investments often surpass the initial 
fiscal costs. Policymakers, thus, should focus greater attention on the impacts of facilities and adopt a long-term 
cost-benefit perspective on efforts to improve school facilities.” 
321 The  Importance  of School Facilities  in Improving Student Outcomes Introduction 
https://sites.psu.edu/ceepa/2015/06/07/the-importance-of-school-facilities-in-improving-student-outcomes/ 
accessed 12 February  2020. “Educate  a child:  a programme of  education above all” 
https://educateachild.org/explore/barriers-to-education/infrastructure accessed 12 February 2020; current 
state     of     South      African    schools 
https://www.bing.com/images/search?view=detailV2&ccid=adlm1CDO&id=15DA634D6663B9843DC98B9EB80 
851D4FBBDC36E&thid=OIP.adlm1CDOvcLDVzcBm8kp3wHaFj&mediaurl=https%3A%2F%2Fstatic.independent. 
co.uk%2Fs3fs-public%2Fthumbnails%2Fimage%2F2018%2F08%2F10%2F16%2Fsouth-africa- 
school.jpg&exph=1536&expw=2048&q=current+state+of+south+african+public+schools&simid=60799420844 
3498987&selectedindex=137&ajaxhist=0&vt=0&sim=11 accessed 14 March 2020 
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learners. Currently, the government has no concrete plan to improve the situation.322 

A teacher in these classroom settings will most likely not be able to identify a potential 

borderline learner who requires special attention. In conjunction with over-crowded 

classroom many students also face the issue of being taught out-doors,323 or in so 

called “mud schools”.324 One should keep in mind that the rights to education is a 

directly enforceable right and therefore budgetary constraints should not have an 

impact on the conditions in which children are taught, a minimum threshold of basic 

and adequate facilities should be maintained. Progressive realisation of a directly 

enforceable right cannot be a justification for poor delivery. The government undertook 

to provide direct access to basic education and to also put the best interest of the child 

at the forefront in all matters concerning the child.325
 

4.3.2 Proper temperature and control of temperature 

 
Temperature control is important in attaining good results and also academic 

participation of learners in the classroom.326 It is provided that the constant 

temperature changes turn out to affect the functioning of the brain as the brain has to 

adjust whenever temperature changes so that it can signal the body to adapt.327 It is 

stated that the perfect classroom temperature required for academic achievement is 

22.22 degrees Celsius.328
 

 
The statistics show the following with regard to the performance of learners in the 

classroom at different temperatures:329
 

• At 16.11 degrees Celsius a learner’s average academic achievement is 76% 

• At 22.22 degrees Celsius a learner’s academic achievement is 90% 

 
322 Buso Cape Talk provide that “Speaking to Africa Melane on the Weekend Breakfast Show, Maryke Bailey - 
History Teacher said, the reality is that, our teacher are working with larger classes, and we must explore 
different ways on how we can deal with that, and look at creative ways in which teachers can teach effectively 
in those conditions.” 
323 Tombo Foundation https://www.tambofoundation.org.za/wp-content/uploads/2017/05/education-south- 
africa.jpg accessed 13 February 2020. 
324 All Africa https://allafrica.com/stories/202005250271.html; https://citizen.co.za/news/south- 
africa/government/2229724/improving-school-infrastructure-high-on-govts-agenda/ accessed 13 February 
2020. 
325 S 28 read in conjunction with S 29 of the Constitution. 
326 VELUX Commercial “thermal control in classrooms is key to an ideal learning environment” 2019 
https://vms.velux.com accessed 14 March 2020 
327 Energy air https://energyair.com accessed 14 March 2020. 
328 Ibid. See also Science fair projects www.all-science-fair-projects.com accessed 14 March 2020. 
329 Note 329 above. For further reading Wargocki, Matysiak and Irgens 2005 international centre for indoor 
environment and energy, technical university of Denmark. 
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https://citizen.co.za/news/south-africa/government/2229724/improving-school-infrastructure-high-on-govts-agenda/
https://vms.velux.com/
https://vms.velux.com/
http://www.all-science-fair-projects.com/
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• At 27.22 degrees Celsius a learner’s academic achievement is 72% 

 
 

The above statistics show that classroom temperature has a significant impact on the 

academic achievement of a learner for if it’s too cold the learner will not achieve at 

their best academically and same applies when it’s too hot.330
 

South Africa has a temperate warm climate with summer temperatures reaching up to 

38-40 degrees in summer. Public schools become so unbearable that students have 

protested and refuse to attend classes due to the heat in the classrooms.331 With year- 

end exams being written in the heat of summer, the situation has become detrimental 

to student achievement. It is provided that high temperature levels cause learners to 

lose focus in classrooms and it also causes fatigue as such some learners end up not 

even going to school due to the unbearable heat conditions in classrooms.332
 

4.3.3 Sanitary facilities 

 
The Minister of Finance Tito Mboweni during his budget speech stated that: 

 
Nobody should learn in a school that is unsafe. Our children must have access to 

adequate sanitation.333
 

Various schools in South Africa do not have toilets and the learners are forced to go 

to the nearby bushes/fields in order to relieve themselves on a day- to-day basis.334 

In 2018 the government of South Africa stated that South Africa aims to do away 

 
 

330 https://www.zehnder.co.uk accessed 14/03/2020 
331 Scorgie F, Chersich M, Wright C and Mathee A “How climate crisis affects education in South Africa” Daily 
Maverick (26 July 2019) https://www.dailymaverick.co.za/article/2019-09-26-how-climate-crisis-affects- 
education-in-south-africa/ accessed 07 April 2020. Mabuza Times Live provide that “In one study in 
Johannesburg, which has a relatively mild climate, temperatures reached as high as 47.5°C in the containers and 
the large majority of students reported experiencing heat-health symptoms every day, including drowsiness, 
poor concentration and thirst.” Bidassey-Manilal S. & Wright, Engelbrecht, Albers, Garland and Matooane 2016 
International journal of environmental research and public health 1-5. 
332 Mabuza Times Live provides that “He said in classes with poor ventilation, levels of carbon dioxide or 
stuffiness rose together with temperature, causing children to experience symptoms characteristic of "sick 
building syndrome". These symptoms affected concentration and learning, and even school attendance and 
rates of asthma attacks.” Scorgie F, Chersich M, Wright C and Mathee A “How climate crisis affects education in 
South Africa” Daily Maverick (26 July 2019) https://www.dailymaverick.co.za/article/2019-09-26-how-climate- 
crisis-affects-education-in-south-africa/ accessed 07 April 2020. 
333 Somdyala K “Almost 4000 pit latrines in SA's schools, zero target set 'within the next 3 years” News24 (11 
March 2019) https://www.news24.com/SouthAfrica/News/almost-4000-pit-latrines-in-sas-schools-zero-target- 
set-within-the-next-3-years-20190311 accessed 03 May 2020. 
334 Ntshongwana Y “Learners use field as toilet: 'Our children are not safe', says worried mom” News24 (12 May 
2018) https://www.news24.com/SouthAfrica/News/learners-use-field-as-toilet-our-children-are-not-safe-says- 
worried-mom-20180512 accessed 13 March 2020. 
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http://www.news24.com/SouthAfrica/News/learners-use-field-as-toilet-our-children-are-not-safe-says-
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with all pit latrines335 in its public schools. This came after the tragic drowning of a 

learner in a pit toilet.336 It was also determined that over 4500 schools don’t have 

adequate sanitary facilities.337
 

Eastern Cape has 61 schools with no toilets at all, and 1,585 schools with pit 

latrines, Neighbouring KwaZulu-Natal province has 1,379 pit latrines in use, and 

Limpopo province, where Michael Komape went to school, has at least 932 

unsafe toilets338
 

In 2000 the government of South Africa undertook to get rid of all pit latrines in all 

public schools in the country. However, in 2004 a learner in Limpopo died after 

drowning in a pit latrine.339 Again in 2019, The Minister of Education confirmed that 

there are still schools that use pit toilets.340 Nineteen years after the initial 

governmental promise of eradication, pit latrines are still very much a reality and the 

promised year of eradication has again increased from a two year to a three year 

deadline.341
 

4.4 Conclusion 
 
 

 
335 Pit latrines are holes in the ground covered with a platform - and many are shoddily built. 
336 Lumka Mkhethwa's death in March in rural Eastern Cape province came four years after another five-year- 
old, Michael Komape, had also died after falling into a school toilet in the northern province of Limpopo 
337 Note 335 above.“In 2018 the article stipulated that over 4500 schools in South Africa have pit toilets and in 
2019 it was said that only 787 schools were built proper sanitation facilities and 841 schools still under either 
planning, design or building stage.” Also see https://www.news24.com/SouthAfrica/News/girls-pit-toilet-death- 
reveals-sad-state-of-school-sanitation-ngos-20180316 accessed 13 March 2020. 
338 Ibid. 
339 Makana News24 provide that “Polokwane – The Department of Basic Education was warned about "sinking 
toilets" at Mahlodumela Primary School as early as 2004 - ten years before five-year-old Michael Komape fell 
into a pit toilet and drowned. Construction engineer David Still told the court on Monday that the school's 
principal had sent a letter to the department's local circuit office about the state of affairs at the school, in which 
intervention was demanded. According to Still, a series of letters were sent to the department - in 2004 and 
2008 and 2009.” 
340 Note 335 above “Basic Education Minister Angie Motshekga says she is confident that her department will 
eradicate the remaining 3 898 pit latrines in the country's schools within the next three years.” Ramalepe P “SA’s 
school sanitation crisis drags on” Business Live (08 August 2019) 
https://www.businesslive.co.za/fm/features/2019-08-08-sas-school-sanitation-crisis-drags-on/ accessed 02 
February 2020 provide that “Almost six years after the education department adopted minimum standards for 
sanitation in SA’s schools, as many as 3,800 still rely on pit latrines. Five years after Michael Komape, 5, drowned 
in a pit latrine at his school in Limpopo — and a year after Lumka Mthethwa, 5, met the same fate in the Eastern 
Cape — there are still 3,800 schools at which pupils have to use unsafe pit latrines.” The article goes further to 
state that “Section27 attorney Samantha Brener adds: "While Michael’s name is mentioned often when school 
infrastructure and sanitation are discussed by political officials, we have yet to see adequate prioritisation of 
this issue in the implementation of solutions. That schoolchildren are still forced to use pit latrines at school 
should be a source of collective shame to be remedied with utmost urgency." Makana News24. 
341 Ibid 335 above. See also Damba-Hendrik News24. 
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The fundamental question of this study is whether the system is realising the 

borderline student’s right to adequate basic education. It is indisputable that borderline 

students require specialised teaching, small class sizes, a slower pace and individual 

attention. This paper has illustrated that a multitude of public schools are barely, if at 

all, fulfilling the right to basic education of the mainstream students. In these 

overcrowded classrooms, with undertrained teachers and inadequate resources, there 

is no rational argument that the neglected inclusive system is meeting the needs of 

the borderline student. With the dire situation in mainstream schools, the best chance 

for a borderline student will be a different system, at least separate classrooms with 

well-trained teachers and adequately equipped classrooms. 

The next chapter will briefly analyse whether this type of separation constitute unfair 

discrimination. 
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Chapter 5: Fair and unfair discrimination 

 
5.1 Introduction 

 
The rights of all children in the continent have already been discussed in the above 

chapters in relation to the right to access to adequate basic education. The 

requirements and also the definition of what constitute basic education have been 

covered in the chapters above and it has been determined that South Africa is failing 

to meet the educational needs of its learners considering their different abilities and 

educational needs. As previously stated, the problem is not with inclusive education 

as an educational system, but rather the unpreparedness of the South African 

educational system to provide an adequate setting for this. Mainstream schools in their 

current state cannot accommodate the needs of borderline students. One solution this 

paper provides is providing separate institutions that have properly trained teachers 

and facilities that allow cater for the needs of these students. It should be noted that 

this study does not argue for a separate curriculum. 

It is thus of paramount importance for one to look at whether the creation of a separate 

school for learners with borderline intellectual functioning will result in the 

encroachment of their right not to be unfairly discriminated against. We cannot go back 

to a system of discrimination as was the case during apartheid. In order to determine 

this, this study will briefly analyse the potential discrimination in line with the three-step 

approach outlined in the case of Harksen v Lane, and secondly within the paradigm of 

the right to human dignity. 

5.2 The application of Section 9 in the case of Harksen v Lane 

 
Even though the case of Harksen dealt with insolvency, the discrimination test as 

presented by this case is being used by judges to ascertain whether the right to 

equality, either relating to gender or equal treatment of certain individuals, has being 

infringed or not.342 In this case the court, in line with the right to equality, distinguished 

 

342 See for example Larbi-Odam v MEC for Education (North West Province) 1998 1 SA 745 (CC) para 15; East 
Zulu Motors (Pty) Ltd v Empangeni/Ngwelezane Transitional Local Council 1998 2 SA 61 (CC) para 22; Pretoria 
City Council v Walker 1998 2 SA 363 (CC) para 43; National Coalition for Gay and Lesbian Equality v Minister 
ofJustice 1999 1 SA 6 (CC) para 17;Jooste v Score Supermarket 1999 2 SA 1 (CC); Democratic Party v Minister of 
Home Affairs 1999 3 SA 254 (CC) para 12; National Coalition for Gay and Lesbian Equality v Minister of Home 
Affairs 2000 2 SA 1 (CC) para 32; Hoffmann v South African Airways 2001 1 SA 1 (CC) para 24; Minister of Defence 
v Potsane 2002 1 SA 1 (CC) paras 43-4; Satchwell v President of the Republic of South Africa 2002 6 SA 1 (CC) 
para 20; Du Toit v Minster of Welfare and Population Development 2003 2 SA 198 (CC) para 24;Jordan v S 2002 
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between fair and unfair discrimination. Thus, there are cases where discrimination 

between individuals would be considered fair for a range of reasons which includes 

addressing past injustices and inequality.343
 

The case provided a three-step approach to determine whether a law or conduct 

constitute unfair or fair discrimination, or mere differentiation of persons. The three- 

step inquiry344 will now be superficially applied to this paper proposed separation of 

borderline students: 

5.2.1 The first step: 

 
Requires that the court must ascertain whether the provision differentiate between 

people or categories of people. If so, does the differentiation bear a rational connection 

to a legitimate government purpose? If it is found that the differentiation of students 

does not connect to a state purpose, then there is a violation of the right to basic 

education for learners with borderline intellectual functioning. 

In accordance with these questions, the first is affirmative, as the conduct differentiates 

between the so called “normal” learners and learners with borderline intellectual 

functioning/disability on the basis of access to mainstream schools. With regards to 

the follow-up question the differentiation bears a rational connection to a governmental 

purpose as it seeks to provide adequate basic education for children with borderline 

disability by providing appropriate facilities that will cater for the educational and 

 
 

6 SA 642 (CC) para 57 (there was endorsement and application by the minority; the majority of the court did not 
endorse or apply the Harksen test); Khosa v Minister of Social Development 2004 6 SA 505 (CC) paras 68 and 72; 
Minister of Finance v Van Heerden 2004 6 SA 121 (CC) paras 25, 80, 99, 11, 120, 121 and 131 where the court 
endorsed the Harksen test in relation to unfair discrimination matters but noted its unsuitability for analysis in 
terms of s 9(2); Mabaso v Law Society of the Northern Provinces 2005 2 SA 117 (CC) para 38; Volks NO v Robinson 
2005 5 BCLR 446 (CC) para 48; Van der Merwe v Road Accident Fund 2006 4 SA 230 (CC) para 42; Union ofRefugee 
Women v Director: Private Security Industry Regulatory Authority 2007 4 SA 395 (CC) para 34 (endorsement by 
the majority) and para 112 (the minority); Hassam vJacobs NO 2009 11 BCLR 1148 (CC) para 23. 
343 For example affirmative action in companies doesn’t amount to unfair discrimination rather fair 
discrimination. But if one was to state that only white people can be employed by a certain company that will 
amount to unfair discrimination the rule unfairly discriminate based on the colour of an individual and also 
considering the inequalities of the past. Kruger 2011 South African Law Journal provide that “The formulation of 
the Harksen test was the culmination of the Constitutional Court's evolving equality jurisprudence which 
commenced with the court's decision in Brink v Kitshoff NO.'0 Six months before the Constitutional Court's 
authoritative formulation of the test in Harksen, the court handed down the judgments in Prinsloo v Van der 
Linde" and President of the Republic of South Africa v Hugo on the same day.12 Prinsloo, Hugo and Harksen 
were decided in terms of s 8 of the interim Constitution.' 3 The text of that Constitution in relation to the equality 
right differs from that of s 9 of the Constitution, but the precedents set by these cases remain authoritative.14” 
344 The three question provided are from the case of Harksen v Lane The three question provided are from the 
case of Harksen v Lane 1997 11 BCLR 1489 (CC). 



79  

developmental needs of these learners taking into account their borderline intellectual 

functioning disability. This begs the question as to whether it is important for there to 

be differentiation or equality in the education system. 

5.2.2 The second step: 

 
Proposed by the court, is to determine whether the differentiation amount to unfair 

discrimination.345
 

A preliminary answer would be that is does not as the differentiation bears a rational 

connection to the governmental purpose to provide adequate basic education. The 

discrimination would specifically fulfil this for children with borderline intellectual 

functioning/disability by providing appropriate facilities that will cater for the 

educational and developmental needs of these learners. It will be the weighing of two 

interests, namely the conceptual ideal of equality for all students with an inclusive 

system or the providing of adequate education in a system of separation. The South 

African Schools Act encourages us to shift from the past and that all children have 

equal rights with regards to education that also fits their educational needs.346 Is it 

discrimination or differentiation? It amounts to fair differentiation not unfair 

discrimination. A court of law will have to determine if this will be discrimination, but a 

 
 

345 The second step is as follows in full: “Does the differentiation amount to unfair discrimination? 

This requires a two-stage analysis: Firstly, does the differentiation amount to "discrimination"? If 

it is on a specified ground, then discrimination will have been established. If it is not on a specified 

ground, then whether or not there is discrimination will depend upon whether, objectively, the 

ground is based on attributes and characteristics which have the potential to impair the 

fundamental human dignity of persons as human beings or to affect them adversely in a 

comparably serious manner; If the differentiation amounts to "discrimination", does it amount to 

"unfair discrimination"? If it has been found to have been on a specified ground, then unfairness 

will be presumed. If on an unspecified ground, unfairness will have to be established by the 

complainant. The test of unfairness focuses primarily on the impact of the discrimination on the 

complainant and others in his or her situation. If, at the end of this stage of the enquiry, the 

differentiation is found not to be unfair, then there will be no violation of section 29. 

346 The Schools Act preamble states; “… for the development of all our people’s talents and capabilities, advance 
the democratic transformation of society, combat racism and sexism and all other forms of unfair 
discrimination…”; S 4 sub-paragraph 4.2. “No person may unfairly discriminate against a learner. All learners 
shall enjoy equal treatment before the law and shall receive equal protection and benefits of the law.” S2 of the 
South African Schools Act 84 OF 
199https://www.elrc.org.za/sites/default/files/documents/sa%20schools%20act.pdf accessed 20 August 2020. 

http://www.elrc.org.za/sites/default/files/documents/sa%20schools%20act.pdf
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preliminary response would be that it will not amount to unfair discrimination and this 

will be in the best interest of the borderline student. 

5.2.3 The third step: 

 
Begs the question that if the discrimination is found to be unfair then a determination 

will have to be made as to whether the provision can be justified under the limitation’s 

clause. This study argues that the differentiation, as proposed, will not reach this 

stage. However, this step is analysed in line with Section 36 of the Constitution, the 

limitation clause, which states that a right in the bill of rights can be limited in terms of 

the law of general application as long as the limitation is reasonable and justifiable in 

an open democratic society based on the principles of human dignity, equality and 

freedom taking into account all the relevant listed factors.347 If learners with borderline 

intellectual functioning are not provided with access to adequate basic education then 

that will be in contradiction with the provision of section 28 (2) and section 29 (1) (a) 

of the Constitution as this will not be in the best interest of the borderline learner and 

also not justifiable as it infringes on their fundamental right to basic education and 

dignity.348 In this instance the discrimination is not fair as no limitation was placed on 

the right to basic education as it is an absolute right.349
 

From the above three step inquiry it is evident that creating a new category in the 

education system will not amount to unfair discrimination, rather it will amount to 

mere differentiation of learners and this study argues that it will be in their best 

interest and protect their right to dignity. 

To determine whether the discrimination is unfair the court went further to set out 

guidelines of the factors that need to be taken into account cumulatively and 

objectively: 

 
 
 

 
347 S 36 of the Constitution states that The rights in the Bill of Rights may be limited only in terms of law of 
general application to the extent that the limitation is reasonable and justifiable in an open and democratic 
society based on human dignity, equality and freedom, taking into account all relevant factors, including- (a) 
the nature of the right; (b) the importance of the purpose of the limitation; (c) the nature and extent of the 
limitation; (d) the relation between the limitation and its purpose; and (e) less restrictive  means to achieve  
the purpose. (2) Except as provided in subsection (1) or in any other  provision of the  Constitution, no law  
may limit any right entrenched in the Bill of Rights. 
348 S 10 of the Constitution states that “everyone has the right to human dignity.” 
349 Ibid chapter 2 above. 
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1. the position of the complainants in society and whether they have suffered 

from patterns of disadvantage in the past. 

2. the nature of the provision or power that discriminates and the purpose it seeks 

to achieve and 

3. with due regard to the aforementioned factors and any other relevant factor, 

the 'extent to which the discrimination has affected the rights or interests of the 

complainants and whether it has led to an impairment of their fundamental 

dignity or constitutes and impairment of a comparably serious nature.350
 

 

 
Learners with borderline intellectual functioning have suffered a great deal from 

the past and even now as their right to basic education is being encroached by 

the current legislation of inclusive education as the facilities do not provide for 

their educational needs and requirements. The adaptation of inclusive education 

did seek to do away with discrimination on the basis of section 9 of the 

Constitution, but in its eradication of discrimination it ended up unconsciously 

discriminating against the marginalised group of learners with borderline 

intellectual functioning. Thus, it resulted to the impairment of not only their right 

to basic education but also their fundamental dignity as individuals. 

5.3 The Right to Human Dignity 

 
The right to human dignity is provided by section 10 of the Constitution351 for all 

persons in South Africa. The right to be treated with human dignity is the foundation 

of all human rights and all the realisation of all other rights flows from the 

acknowledgement and respect of an individual’s dignity. Human dignity is afforded to 

all individuals in the country regardless of their disability. Section 11 (c) of the 

Children’s Act also provide for dignity for children with disabilities. This study argues 

that the differentiation of students within the education system, by placing borderline 

students in a separate educational environment, will be an active strive towards 

respecting their right to dignity. 

5.3.1 Defining Human Dignity 

 
Hawthorne defines human dignity as: 

 

 

350 Ibid para 52 
351 Note 350 above. 
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An individual or group’s sense of respect and self-worth, the physical and 

psychological integrity and empowerment.352
 

The right to dignity is associated to the constitutional purpose of creating a society in 

which all persons are given equal dignity and respect.353 The issue of how equal dignity 

can be established in the education system should be premised on what constitute 

dignity for different learners and their various educational needs. Intellectually disabled 

students are provided with facilities specifically suited to them, this paper argues that 

a similar situation should arise for students with borderline functioning. 

Mitchell provide as follows with regards to dignity: 

 
In the moral view dignity signifies the core of what it entails to be a human being, 

recognition of human rights, it also legalises the notion that the essence of human 

dignity should be acknowledged and respected in equal quantum.354
 

It is important that “equal quantum” not be understood as the same treatment for all. 

The vast differences between people, and their different capacities, requires that 

different measures be put in place to achieve dignity. In accordance with this, the right 

to dignity is an unalienable right and therefore independent of the State. Hence, the 

State cannot dispense or suspend this right and must actively promote the right. 

Learners/children as a vulnerable group require the utmost special treatment and 

 
 
 
 

 

352 Duhaime's Law Dictionary. Hawthorne Constitution and Contract: Human Dignity, the Theory of Capabilities 
and Existenzgrundlage in South Africa 27. See also Steinmann 2016 Potchefstroom Electronic Law Journal 19 
provide that “The issue of human dignity is relatively new in international law and domestic Constitutional law. 
It can either be protected or valued as a right, or both. It is however difficult to define human dignity as the first 
international instrument that recognised inherent human dignity and the protection thereof, the Universal 
Declaration of Human Rights (1946) and many international (and national) documents enacted thereafter, didn’t 
define it. Despite that differences of the use of human dignity thus right has come to display three elements in 
Constitutional adjudication after World War Two: the ontological element which entails that human beings have 
equal inherent human dignity that cannot be waived or diminished; the second element being the claim that 
inherent human dignity has to be recognised and respected; and the limited-state claim as the third element 
which entails that states have a positive obligation to progressively realise human dignity through the 
mechanism of socio-economic rights.” 
353 Jaco Van Den Berg 19 March 2018 “Human dignity is a central value of the objective, normative value system 
created by the Constitution. It is the pre-eminent value of the Constitution and it cannot be realised if socio- 
economic rights in the Bill of Rights are not realised as it is the foundation of other rights. Section 1 of the 
Constitution also puts emphasis on the fact that South Africa is indeed founded on the values of human dignity, 
the achievement of equality and the advancement of human rights and freedoms. The recognition of human 
dignity is an acknowledgement of the inherent worth of human beings” 
354 Note 142 above. 
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protection by all adults, and primary by the government.355 There rests a duty on the 

state to strive to promote the dignity of students with special needs. 

5.3.2 The borderline child’s Right to Dignity 

 
Dignity entails an acknowledgement that some vulnerable members of society will 

require greater levels of the protection of their dignity. 

In accordance with this, Kant provides as follows: 

 
A human being possesses a dignity (an absolute inner worth) by which he exacts 

respect for himself from all other beings in the world. He can measure himself with 

every other being of this kind and value himself on a footing equal to them. 

Humanity in his person is the object of the respect which he can demand from 

every other human being.356
 

Thus, children with borderline intellectual functioning should not be used to achieve 

the aim of proving that indeed inclusive education or the currently adopted educational 

systems works for all children. Forcing them into an overcrowded, dysfunctional 

education system denies them an opportunity to develop and shape themselves and 

the environment surrounding them.357 As Kant358 explains, dignity requires the ideal 

that one should be on equal footing with those around him, a borderline child, within 

the current South African education system is not on equal footing. They enter the 

system with a disadvantage and the failing educational system simply increases the 

gap as time goes by. It is impossible to argue that a system that disregards the unique 

needs of a slower student and does not, in actual reality, provide special support, is 

empowering a slower student. 

Thus, the mere promulgation of the right to education in different legal instruments in 

South Africa should not simply be accepted as an acknowledgement of all students’ 

 
355 United Nations in 1959 adopted the Declaration of the Rights of the Child 
356 A. Kant's Groundwork for the Metaphysics of Morals 217. Kant expressed this idea through categorical 
imperative that everyone has inherent right to human dignity and that it has to be respected and protected 
universally. The preamble of the Universal Declaration of Human Rights (1946), article 1(1) of the German Basic 
Law and section 10 of the Constitution of the Republic of South Africa, 1996 embody the elements of Kant's 
categorical imperative. Thus, the three elements are applied as a definitional term of human dignity in German 
and in South African Constitutional adjudication. Based on these elements it can be argued that the idea of 
universal inherent dignity comports with Kant’s ideal that a human being should never be used as a means to an 
end. 
357 Botha 2009 Stell LR 183. 
358 Note 349 above. 
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constitutional rights. The failure of action to provide quality education,359 suited to 

slower students’ needs, is a blatant disrespect of the human dignity of learners with 

borderline intellectual functioning. The State should do more than promulgate laws, 

action should be taken in the realisation/promotion of those legal principles. Any 

treatment of human beings by the State that, lacks respect of that person’s inherent 

dignity as a human being, that calls into question that person’s quality as a subject, 

his status as a subject of law, is strictly forbidden.360
 

5.4 Conclusion 

 
The case of Harksen v Lane (the three-step inquiry) provides and exemplary 

explanation that what is considered discriminatory is not in all instances that the 

discrimination is unfair. It shows that discrimination in the education sector for leaners 

with borderline intellectual functioning to have their own method of teaching does not 

amount to unfair discrimination rather serves the purpose of the principles of access 

to basic education, that the right to human dignity for learners with borderline 

intellectual functioning is protected and upheld when receiving/accessing adequate 

basic education as the inclusive classroom is not protecting that right for them. The 

provision in section 10 of the Constitution that all persons must be treated equally 

doesn’t in its entirety mean that all persons must be treated relatively the same way.361 

Equity in certain circumstances means equality. In certain circumstances the different 

treatment of persons ends up being fair and not discriminatory in any way. The whole 

concept is based on restorative justice for example affirmative action.362 Thus, the 

categorisation of learners for the dignity and in the best interest of the child will not 

defeat the purpose of section 9 of the Constitution. Dignity for a normal learner and a 

learner with borderline intellectual functioning can never be the same as they are not 

the same. For a learner with intellectual functioning dignity would entail being treated 

with respect in the classroom and not being called names due to their intellectual 

capacity/ability and to be educated at a pace and in an environment that acknowledges 

 
 
 
 
 

359 As discussed in chapter 2. 
360 Naske and Nolte 2007 American Journal of International Law 466 
361 The cornerstone of Democracy. South Africa’s Bill of Rights. SAHA archive for justice. south African history 
archive since 1988. http://www.saha.org.za/billofrights/education.htm accessed 10 September 2020 
362 Ibid. 

http://www.saha.org.za/billofrights/education.htm
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their unique needs. In fact, this study argues that it rather promotes the principle of 

democracy. 
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Chapter 6: Conclusion and recommendations 

 
This dissertation is a critical analysis of the right to basic education, but more 

specifically this right in relation to learners with borderline intellectual functioning in 

South Africa. This dissertation and its research question departs from the premises 

that the Republic of South Africa has adopted inclusive education or the so called 

“inclusive classrooms”. 

In order to conduct an analysis of the applicability of the right to adequate basic 

education of the borderline child, the relevant and corresponding legislations and 

policies were analysed and investigated. This was followed by a comparison between 

the legal analysis and the practical realities of the South African education system.363
 

Throughout the dissertation it was emphasised that the main focus is that of the right 

to education and the best interest of the borderline child. It was shown that borderline 

students cannot be placed in the same categorisation as student with higher levels of 

intellectual functioning. Borderline students are a specifically vulnerable group who 

depend on their parents, government and educators (adults) for the protection of their 

rights and unique developmental curve. This study argues that that learners with 

borderline intellectual function, similar to intellectually disabled students, should be 

given a higher level of government consideration, specifically the acknowledgement 

that they require additional assistance, resources and access to basic education. 

Firstly, the concept of inclusive education was analysed. South Africa currently uses 

a basic education system based on an inclusive pedagogy. Similar to other nations, it 

was adopted in the hope that it will eradicate inequality in the education system. The 

introduction of and need for this system in South Africa was mostly influenced by past 

discriminations in the apartheid education system with the differentiation between 

curriculums found in ‘white’ and ‘black’ schools. 364 The aim was to create a system 

where all students, irrespective of their differing identities, would be exposed to the 

same curriculums and educational opportunities. 

With reference to the understanding of “inclusive”, South Africa, in White Paper 6, 

followed the definition as provided for by the Convention Declaration on the Rights of 
 
 
 

363 See chapter 2 above 
364 See paragraph 1 above. 



365 See note 166 above/paragraph 4, 5 and 5.1 and above. 
366 See paragraph 5.2.2 above 
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the Child This dissertation defined inclusive education as the inclusivity of all learners 

needs in an education system/setting that entails enabling education structures that 

allow for different learning methodology for various learners in accordance with their 

leaning capabilities. Furthermore, it provides a learning environment that is suitable 

for all learners and maximises the potential of all leaners.365
 

Secondly, the study explored the legislative framework related to basic education. All 

questions pertaining to a child must be dealt with in correspondent to the Constitution, 

Children’s Act, Schools Act and the United Nations Declaration on the Rights of the 

Child. These instruments provide for (1) the principles of the best interest of the child 

and (2) the right to basic education. 

The first principles which is arguably the most important when dealing with rights of 

the child is the best interest of the child. However, it causes confusion due to its lack 

of a definite definition. This paper holds that the interpretation can be done better when 

examining it from an individualised point of view. It was submitted that the best interest 

of the borderline child, as provided for in section 28 of the Constitution and the World 

Declaration on the Rights of the Child, in education is the provision of basic education 

that is adequate in all aspects which includes adequate educational facilities, 

temperature in classrooms that is conducive to learning, the protection of their 

integrity/dignity and to ensure that they are not unfairly discriminated upon in 

classrooms.366 However, at the end of the day it is the obligation of the state to ensure 

that a conducive and effective educational environment is created for the borderline 

child to further the best interest of the said child in order for them to be productive in 

the future. Thus, their access to adequate basic education rights should also be a 

priority in the budget allocations. Budgetary constraints can also not be used as a 

delay for the realisation of this right as the right to adequate basic education is an 

unqualified right, which the paper has shown excludes any notion of progressive 

realisation. 

This dissertation argued that inclusive education doesn’t cater for the best interest of 

all children as it doesn’t protect the right of the borderline child to be treated with 

human dignity. Supportive of this, it was shown that the borderline child’s educational 
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needs are not being catered for in inclusive classrooms and the teaching methods that 

the teachers use cannot be applied effectively to borderline students. This is due to a 

range of reasons including a lack of proper training and the circumstances in which 

public school teachers must attempt to teach. 

It was argued that the right to basic education implies much more than the traditional 

concept of simply having a child attend some version of a school. This paper found 

that in order for basic education to qualify as adequate for the borderline child the 

following must be complied with: various teaching methods, adequate infrastructure, 

adequate separate sanitary facilities for boys and girls and for staff,367 classroom size 

and space,368 lighting, proper temperature and control of temperature.369 It is an 

important requirement necessary to sustaining not only live but also the socio- 

economic rights for not only the borderline child but also the ‘normal’ child. The state 

has a positive duty that it devotes certain resources for the education provided to the 

borderline child to be constituted as adequate under the scrutiny of both domestic and 

international law and also to fit within the scope of the principles behind inclusive 

education. 

This study illustrated the current system is not fulfilling the right to basic education for 

borderline students, even though they have the fundamental right to access to basic 

education in term of section 29 of the Constitution.370 In fact, it is submitted that the 

current education system is not even adequately catering for the educational rights for 

the ‘normal’ child. In South Africa this dissertation found that the educational facilities 

are ones not to be desired as children are being taught in mud classrooms, the 

classrooms are overcrowded to the extent that even the teacher cannot move around 

to assist those learners who do not understand or require immediate assistance from 

the teachers, the temperature in the classrooms are not conducive to learning and the 

sustaining of prolonged focus, some schools do not even have classrooms to 

accommodate all learners of different grades and in some cases there are no 

adequate toilets and learners are forced to use the notoriously dangers pit toilet 

system. If the state is failing the “normal” child, this paper raised the question of where 

 

 

367 See paragraph 4.3.3 above 
368  See paragraph 4.3.1 above. 
369  See paragraph 4.3.2 above. 
370 See paragraph 3.1 above. 
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do the borderline students fit in the equation? Is their right to basic education being 

fulfilled?371 In order to attempt to answer these questions legislation, scholarly writings, 

international law and also policies were taken into account. 

Related to this is the right to human dignity this dissertation submitted that the right to 

dignity doesn’t merely mean a person been viewed as a mere object or instrument but 

rather as an individual in a political community. It goes further to agree with the 

numerous definitions given by different scholars and writers,372 that human dignity 

doesn’t have to deal or do with one’s self-worth but also the applicability of other social 

rights in their life, that the state and individuals, in this instance fellow learners and 

teachers, also recognise and apply those social rights to the borderline student. Equal 

treatment of all learners in a classroom doesn’t necessarily result in all the learners 

treated with human dignity. Human dignity as provided by this study provides that it 

differs from one learner to the other. 

Supportive of that the right to basic education as a socio-economic right implies that 

undue limitation would limit many human skills and abilities and have a detrimental 

effect on the borderline child’s potential to realise their future plans and to effectively 

form part of the political, economic and social life. The borderline child must be 

empowered to have both physical and psychological integrity. It was argued that 

inclusive education for reason ranging from psychological harm to inadequate 

education, doesn’t protect the integrity of the borderline student. 

This study contends that if the only schooling available to a borderline child is the 

current, dire public inclusive education system, they do not have access to their right 

to adequate basic education, the right to human dignity, and their right to equality. One 

can hardly say that their best interests are being observed by the State. Policies and 

Acts promulgated insinuates that the borderline child is receiving adequate basic 

education under the concept and principles of inclusive education however this paper 

illustrate that this is not the case in South Africa. Where the State is successful in 

writing well-formed policies and laws, they are failing in the practical implementation 

thereof. This dissertation has shown that many of these policies are simply lip-service. 

 
 
 
 

371 See paragraph 2 above. 
372 See par 5.3.1 above. 
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This dissertation recommends that a new category of learners be recognised officially 

within the South African legal and educational system, which will cater for the basic 

education needs of the borderline student. This dissertation is not submitting that a 

separate curriculum be created for these learners rather that teachers be taught how 

to teach such a delicate group of learners. It is also recommended that educational 

facilities be upgraded to feature the infrastructure that is in compliance with the 

concept of basic education as provided above. Further that the inclusive education 

programme be revisited in order to amend those irregularities and disjunctions that are 

existent in the inclusive classrooms such as the facilities and also method of teaching 

used by the teachers in inclusive classroom so that they can cater for all the education 

needs of the variety of students in the classrooms. It is this dissertations 

recommendation that school facilities be significantly upgraded, classrooms be built 

especially in rural areas so that overcrowding of classrooms can eradicated, and the 

level of educational development and teacher training improved. 

In conclusion it is contended that more research need be done on what constitute 

adequate basic education and whether inclusive education in it’s current public-school 

format provides for this. Furthermore, more research should be done on the borderline 

student so that they can be properly understood, and learners be placed in education 

system that is compatible with their skills and educational needs. Equity is equality. 
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