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PREFACE 

 

It is now beyond question that the 1996 Constitution is committed 

to establishing and maintaining an efficient, equitable and ethical 

public administration which respects fundamental rights and is 

accountable to the broader public. The power so to do or the role of 

the courts in a nascent constitutional democracy in ensuring that 

the administration observes fundamental rights and acts both 

ethically and accountably is pivotal. 

 

This dissertation is a study of long running battle between poverty 

and the bureaucratic red tape in the welfare administration of the 

Eastern Cape Province surrounding social security and welfare 

grants to the indigent old-age pensioners, the infirm and disabled 

persons. In the first decade of constitutional democracy, the output 

of the various divisions of the Eastern Cape High Court reflects the 

degrading realities of ineptitude, graft, official indifference, 

bureaucratic misdirection and unlawful administrative methods 

threatening fundamental rights large number of persons in an area 

of governmental responsibility closely related to human dignity. In 

pith and substance, the Eastern Cape High Court has had to 

struggle with antithetical bureaucratic culture that is inimical to 

the constitutional ethos of professionalism, fairness, accountability 

and accessibility. 
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The Constitution, Administrative Justice and Social Grants: 


Unravelling the Malaise in the Eastern Cape Social Development 


Department 


 


“If this volume of social assistance cases had been unique to one week’s 
Motion roll, it would have been cause for concern. Unfortunately, it is 
phenomenon that is now common: the Judges of this Division, as well as 
those in the other two Divisions in the Eastern Cape, have grown 
accustomed to the depressing tales of misery and privation contained in an 
ever-increasing volume of cases that clog their Motion Court rolls, in which 
applications for social assistance. To make matters worse, this situation is 
not new. Over the last four or five years, Judges have commented, often in 
strident terms, about the unsatisfactory performance of the respondent’s 
department in the administration of the social assistance system in the 
province.”1  
 


I.  INTRODUCTION 


 


Despite South Africa being acclaimed worldwide for its progressive 


and liberal Constitution,2 regrettably administrative bungling in the 


processing of social grants in the Eastern Cape Welfare Department3 


compounded by non-compliance with courts orders4 rub sharply 


                                                 
1 Vumazonke v MEC for Social Development, EC 2005 (6) SA 229 (SE) at para 2 per Plasket J. 
2 For example see recent collection of essays in the International Journal of Constitutional Law: 
Editors’ Introduction (2003) 1 International Journal of Constitutional Law 177 (arguing that 
borrowing is “part of a wider phenomenon of constitutional design and evolution” and has 
the power “to influence the direction of constitutional development and change”); Davis, DM 
‘Constitutional borrowing: The legal culture and local history in the reconstitution of 
comparative influence: The South African experience’ (2003) 1 International Journal of 
Constitutional Law 181 (discussing the nature and extent of borrowing in the South African 
Constitution) ; Epstein, L & Knight, J ‘Constitutional borrowing and non-borrowing’ (2003) 1  
International Journal of Constitutional Law 196 (asserting that borrowing is just a subset of the 
larger phenomenon of institutional design); Hasebe, Y ‘Constitutional borrowing and 
political theory’ (2003) 1 International Journal of Constitutional Law 124; Osiatynski, W 
‘Paradoxes of Constitutional Borrowing’ (2003) 1 International Journal of Constitutional Law  
224; Schepple, KL ‘Aspirational and aversive constitutionalism: The case for studying cross-
constitutional influence through negative models’ (2003) 1 International Journal of 
Constitutional Law  296; Choudry, S ‘The Lochner era and comparative constitutionalism’ 
(2004) 2 International Journal of Constitutional Law 1; Issacharoff, S ‘Constitutionalizing 
democracy in fractured societies’ (2004) 82(7) Texas LR 1861. 
3 See the remarks of Cameron JA in Permanent Secretary, Department of Welfare, Eastern Cape 
Provincial Government & another v Ngxuza & others 2001 (10) BCLR 1039 (SCA) at para 15. 
4 In Jayiya v MEC for Welfare, Eastern Cape & another 2004 (2) SA 611 (SCA) at para 17, Conradie 
JA stated: “Wholesale non-compliance with court orders is a distressing phenomenon in the 
Eastern Cape that has caused the Courts in that province to try to devise ways of coming to 
the assistance of social welfare applicants whom the provincial government has failed.’ 
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against the 1996 Constitution’s text and history.5 The nation’s ten 


year old Constitution “contains a strong, positive commitment to 


deleting the stamp of apartheid from South African social, economic 


and political life.”6  The achievement of a society in which all human 


beings will be accorded equal dignity and respect regardless of their 


membership of a particular group has been the abiding theme of the 


Chakalson Court.7 The Constitutional Court has held as follows in 


President of the Republic of South Africa & others v South African 


Rugby Football Union & others:8 


‘The Constitution is committed to establishing and maintaining an 
efficient, equitable and ethical public administration which respects 
fundamental rights and is accountable to the broader public. The 
importance of ensuring that the administration observes fundamental 
rights and acts both ethically and accountably should be understated. 
In the past, the lives of the majority of South Africans were almost 
entirely governed by labyrinthine administrative regulations which, 


                                                                                                                                            
Another deleterious example of contempt of court in the Eastern Cape was that in, which the 
Superintendent-General of the Department of Education was committed to prison for 15 days 
by Landman J. The committal was suspended for a period to enable the respondent to focus 
his mind on complying with the court’s order expeditiously. The order was rescinded after he 
purged his contempt. 
5 S 1 of the Constitution of Republic of South Africa Act 108 of 1996 immediately provides: 
“The Republic of South Africa is one sovereign democratic state founded on the following 
values; 


(a) Human dignity, the achievement of equality and the advancement of human rights 
and freedoms. 


(b) Non-racialism and non-sexism. 
(c) Supremacy of the Constitution and the rule of law. 


Universal suffrage, a national common voters roll, regular elections and a multi-party system 
of democratic government, to ensure accountability, responsiveness and openness”. 
6 “At the heart of the prohibition of unfair discrimination” the Constitutional Court has 
declared “lies a recognition that the purpose of a society in which all human beings will be 
accorded equal dignity and respect regardless of their membership of a particular groups,” 
and “[t]he achievement of such a society” is “the goal of the Constitution” in President of the 
Republic of South Africa v Hugo 1997 (6) BCLR 708 (CC) at para 141. In Harksen v Lane No 1997 
(11) BCLR 1489 (CC) at para 53 the Constitutional Court observed that “whether or not there 
is discrimination will depend on  whether, objectively, the ground is based on attributes and 
characteristics which have the potential to impair the fundamental human dignity of persons 
as human or to affect them in a comparably serious manner.” See too Fedsure Life Assurance 
Ltd v Greater Johannesburg Transitional Metropolitan Council 1999 1 SA 374 (CC) paras121-122;   
Brink v Kitshoff No 1996 (6) BCLR 752 (CC). 
7 See following landmark holdings: S v Makwanyane & another 1995 (3) SA 391 (CC); 1995 (6) 
BCLR 665 (CC); Soobramoney v Minister of Health, KwaZulu-Natal 1998 (1) SA 765 (CC); City 
Council of Pretoria v Walker 1998 (3) BCLR 257 (CC); Government of the Republic of South Africa & 
others v Grootboom & others 2001 (1) SA 46 (CC); Hoffman v South African Airways 2000 (11) 
BCLR 1211 (CC); 2001 (1) SA 1 (CC); Minister of Health v Treatment Action Campaign 2002 (15) 
SA 793 (CC). 
8 2000 (1) SA 1 (CC) at para 133. 
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amongst other things, prohibited freedom of movement, controlled 
access to housing, education and jobs and which were implemented 
by a bureaucracy hostile to fundamental rights or accountability. The 
new Constitution envisages the role and obligations of government 
differently.’ 
 


Clive Plasket, a sitting Judge in the Eastern Cape Division of the High 


Court has astutely observed that this very bureaucratic negligence 


which is more akin to a specific tort of ‘misfeasance in public office’9 


recognised in some of the leading commonwealth jurisdictions10 is 


firmly embedded in the former homeland administrations of Ciskei 


and Transkei and invariably has had the perverse effect of 


undermining the ordinary people’s fundamental right of access to 


social security in democratic South Africa:11 


‘Despite the fact that South Africa is a democratic state that respects 
human rights there are immense problems of social assistance, 
resulting in hardship and privation for many of the most vulnerable 
and marginalized members of society. One of the major causes of 
these problems is the fact that the system of social assistance was 
fragmented by apartheid, so that after 27 April 1994 the new national 
and provincial systems into one system for each of the nine provinces. 
The hardships that this process has visited on many poor people, as 


                                                 
9 The ingredients of the tort of misfeasance in  public office are described by Justice Iacobucci 
for the court in the leading case of Odhavji Estate v Woodhouse [2003] 2 S.C.R. 363, 2003 SCC 69, 
233 DLR (4th) 193 at para 32: “To summarize, I am of the opinion that the tort of misfeasance 
in a public office is an intentional tort whose distinguishing elements are twofold: (i) 
deliberate unlawful conduct in the exercise of public functions; and (ii) awareness that the 
conduct is unlawful and likely to injure the plaintiff. Alongside deliberate unlawful and the 
requisite knowledge, a plaintiff must also prove the other requirements common to all torts. 
More specifically, the plaintiff must prove that the tortuous conduct was the legal cause of his 
or her injuries, and that the injuries suffered are compensable in tort law.” See also E.(D) 
(Guardian) Ad Litem v B.C.  252 DLR (4th) 689; Doe (Jane) v Metropolitan Toronto (Municipality) 
Commissioners of Police (1998) 160 DLR (4th) 697 (Ont Ct GD); Windsor Motors Ltd v District of 
Powell River (1969) 4 DLR (3d) 155 (BCCA); Dorset Yacht v Home Office [1970] 2 All ER 294 
(HL); Ministry of Housing & LG v Sharp [1970] 1 All ER 1009 (CA); Spartan Steel & Alloy Ltd v 
Martin & Co [1973] QB 27; Anns v Merton LBC [1978] AC 728 (overruled in Murphy v Brentwood 
BC [1990] 2 All ER 908 (HL). For the new direction of the duty of care principle in English law 
see: Caparo Industries plc v Dickman & others [1990] 1 All ER 568 (HL); Invercargill City Council v 
Hamlin [1996] 1 All ER 756 (PC);  East Suffolk River Catchment Board v Kent [1941] AC 74 (HL); 
Revesz v The Commonwealth of Australia [1951] 51 SR (NSW) 63; Millar & Croak Ltd v Auburn 
Municipal Council (1960) SR (NSW) 398.  
10 See further: Howart, D “Negligence after Murphy: time to re-think” (1991) CLJ 58; 
Deyleveld, D & Brownsword, R “Privity, transitivity and rationality” (1991) 54 MLR 48; 
Hogg, KM “Negligence & economic loss in England, Australia, Canada & New Zealand” 
(1994) 43 ICLQ 116; Hutchinson, D “Relational economic loss in the Supreme Court of 
Canada” (1994) 111 SALJ 240; Dendy, M “Reflections on reading Bernstein’s economic loss” 
(1994) 111 SALJ 592. 
11 Plasket, C ‘Administrative law and social assistance’ (2003) SALJ 494, 495. 
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well as corruption, gross inefficiency and an often appallingly callous 
attitude on the part of the officials to those who require social 
assistance, has meant that lawyers and human rights activists who 
are interested in seeing that proper effect is given to the socio-
economic rights that form an important part of the Bill of Rights.’                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                              
 


Conradie JA citing Amod v Multilateral Motor Vehicle Accidents Fund 


(Commission for Gender Equality Intervening)12 struck a similar chord 


in discussing the aspect of this problem: 13 


‘I agree with the sentiments of Mohamed CJ …that the laziness and 
incompetence which is at the root of the malaise in the Eastern Cape 
Department of Welfare has created a “need” that the common law 
must evolve to meet.’           
 


An avalanche of cases dealing with the rights of the elderly, the 


disabled and indigents or foster parents to social grants, maintenance 


grants and child support or foster care grants have ironically 


contributed not only to what Lawrence Baxter refers to as the 


‘particular administrative law’ that is created by the Social Assistance 


Act 59 of 1992, and similar legislation, but more importantly to the 


general corpus of emerging constitutional and administrative law 


jurisprudence14 spawned by the entrenchment of basic right to just 


administrative action in section 33 of the Constitution15  and  PAJA.16 


 


The coming into effect of the 1996 Constitution brought with it 


injunction section 33(3) and (2) to enact the PAJA.  Section 33 of the 


Constitution provides: 


‘(1) Everyone has the right to administrative action that is lawful,    
     reasonable and procedurally fair. 
(2) Everyone whose rights have been adversely affected by  


                                                 
12 1999 (4) SA 1319 (SCA) at 1330A-B. 
13 Jayiya v MEC for Welfare, Eastern Cape Provincial Government & another [2003] 2 All SA 223 
(SCA) at para 18. 
14 Baxter, L Administrative Law (1984) 2. Particular administrative law is defined there as ‘the 
legislation governing, and legal principles and policies developed in respect of, specific areas 
of administration’. General administrative law, on the other hand ‘may be said to comprise 
the general principles of law which regulate the organisation of administrative institutions 
and the fairness and efficacy of the administrative process, govern the validity of and liability 
of administrative action and inaction, and govern administrative and judicial remedies 
relating to such action or inaction.’ 
15 Constitution of the Republic of South Africa Act 108 of 1996. 
16 Promotion of Administrative Action Act 3 of 2000. 
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    administrative action has the right to be given written reasons. 
(3) National legislation must be enacted to give effect to these rights,   
     and must – 
(a) provide for the review of administrative action by a court or 


where appropriate, an independent and impartial tribunal; 
(b) impose a duty on the state to give effect to the rights in 


subsections (1) and (2); and 
(c) promote an efficient administration. 


 


In its groundbreaking decision in the  South African Rugby Football 


Union case the Constitutional Court held that the ‘principal function 


of section 33 is to regulate the conduct of public administration and, 


in particular, to ensure that where action taken by the administration 


affects or threatens individuals, the procedures followed comply with 


the constitutional standards of administrative justice. These 


standards will, of course, be informed by the common-law principles  


developed over decades’.17 


 


In Pharmaceutical Manufacturers Association of SA & another: In re Ex 


Parte President of the Republic of South Africa & others18 the 


Constitutional Court held that under our new constitutional order the 


control of public power is always a constitutional matter. O’Regan J in 


Bato Star Fishing (Pty) Ltd v The Minister of Environmental Affairs and 


Tourism & Others19 succinctly and convincingly explained the 


implications of that finding: 


‘There are no two systems of law regulating administrative action – 
the common law and the Constitution. The courts’ powers to review 
administrative action no longer flows directly from the common law 
but from PAJA and the Constitution itself. The grundnorm of 
administrative law is now to be found in the first place not in the 
doctrine of ultra vires, nor in the common law itself, but in the 
principles of our Constitution. The common law informs the principles 
of PAJA and the Constitution and derives its force from the latter. The 
extent to which the common law remains relevant to administrative 
review will have to be developed on case-by-case basis as the courts 
interpret and apply the provisions of PAJA and the Constitution.’ 
 


                                                 
17 President of the Republic of South Africa & others v South African Rugby Football Union & others 
2000 (1) SA 1 (CC) at para 136. 
18 2000 (2) SA 674 (CC); 2000 (3) BCLR 241 (CC). 
19 2004 (7) BCLR 687 (CC) at 703 para 22. 
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The statute referred to in section 33(3), the Promotion of 


Administrative Justice Act 3 of 2000 has been promulgated by 


Parliament. In pith and substance, PAJA defines administrative 


action;20 provides detailed rules of procedural fairness in respect of 


both administrative action of an individualised nature21 and 


administrative action that affects the public in general;22 regulates the 


right to reasons for adverse administrative action entrenched in 


section 33(2) of the Constitution;23 lists the grounds upon which 


administrative action may be reviewed;24 provides for certain 


procedural matters;25 and provides for the awarding of remedies in 


successful applications for judicial review.26 The ground of review 


envisaged by section 33 of the Constitution and provided for by 


section 6(2) of the PAJA fall under three broad heads identified by 


Lord Diplock in Council of Civil Service v Minister for the Civil Service27 


as ‘illegality’, ‘irrationality’ and ‘procedural impropriety’. 


  


So closely is judicial review28 intertwined with supremacy of the 


                                                 
20 S 1 of the Promotion of Administrative Action Act 3 of 2000 defines “administrative action” 
as  any decision taken, or any failure to take a decision, by- 


(a) an organ of the state, when- 
(i) exercising a power in terms of the Constitution or a provincial 


constitution; or 
(ii) exercising a public power or performing a public function in terms of any 


legislation; or 
a natural or juristic person, other than an organ of state, when exercising a public power or 
performing a public function in terms of an empowering provision, which adversely affects 
the rights of any person and which has a direct, external effect, … 
21 S 3. 
22 S 4. 
23 S 5. 
24 S 6. 
25 S 7 and s 9. 
26 S 8. 
27 [1984] 3 All ER 935 (HL) at 950H-I. 
28Marbury v Madison 5 US (1 Cranch) 137 (1803) is firmly enshrined as the dramatic founding 
moment of the doctrine of judicial review. Alexander M. Bickel’s The Least Dangerous Branch: 
The Supreme Court at the Bar of Politics (1962), 1.  According to Bickel “the root difficulty is that 
judicial review is a counter-majoritarian force in a constitutional system.”  See also, Amar, AR 
‘Section 13 and the original jurisdiction of the Supreme Court’ (1989) 56 University of Chicago 
Law Review 443 (arguing that Marbury crucially defined the limits of Supreme Court judicial 
review); Monaghan, HP ‘Marbury and the Administrative State’ (1983) 83 Columbia Law 
Review 1 (discussing the implications of  Marbury in determining the proper scope of judicial 
review of administrative actions); Clinton, RL Marbury v Madison and Judicial Review (1989); 
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constitution,29 judicial independence30 and supremacy,31 the rule of 


law,32 the doctrine of separation of powers,33 access to court,34 and 


                                                                                                                                            
Wolfe, C The Rise of Modern Judicial Review: From Constitutional Interpretation to Judge-made Law 
(rev. ed 1994). For critical revisionist account of Marbury v Madison, see Block, SL & Marcus, 
M ‘John Marshall’s selective use of history in Marbury v Madison’ (1986) Wisconsin Law Review 
301 at 301-337 (arguing that Marshall misstated precedent to reach his conclusion in Marbury). 
See further, Rakove, JN ‘The origins of judicial review: A plea for new context’ (1997) 49 
Stanford Law Review 1031 (arguing that in its origins, judicial review was concerned far more 
with mechanics of federalism than with the pure separation-of-powers issues for which 
Marbury stands.); Forte, DF ‘Marbury’s travail: Federalist politics and William Marbury’s 
appointment as justice of the peace’ (1996) 45 Catholic University LR 349; Casto, WR ‘James 
Iredell and the American origins of judicial review’ (1995) 27 Connecticut LR 329.  
29 See eg: Speaker of the National Assembly v De Lille 1999 (4) SA 863 (SCA) para 14; Executive 
Council, Western Cape Legislature v President of the Republic of South Africa 1995 4 SA 877 (CC) 
paras 61-62; Ex parte Speaker of the National Assembly: In Re Dispute Concerning the 
Constitutionality of Certain Provisions of the National Education Policy Bill 83 of 1995 1996 3 SA 
289 (CC) para 22.  
30 See generally, Okpaluba, C “Constitutionality of legislation relating to the exercise of 
judicial power: the Namibian experience in comparative perspective (part 2)” (2002) 3 TSAR 
436 esp. at 445-460. For the vital link between the doctrines of separation of powers and the 
independence of the judiciary see SA Personal Injury Lawyers Association v Heath & Others 2001 
(1) SA 883 (C) paras 45 & 46; Mhlekwa v Head of the Western Tembuland Regional Authority & 
Another: Feni v Head of the Western Tembuland Regional Authority & Another 2001 (1) SA 574 
(TkD); Van Rooyen & Others v S & Others 2002 (5) SA 246 (CC); 2001 (9) BCLR 915 (T); Hannah 
v Government of the Republic of Namibia 2000 (4) SA 940 (NLC); Sibiya & Others v Director of 
Public Prosecutions & Others [2005] 1 All SA 105 (W); Sibiya & Others v Director of Public 
Prosecutions & Others 2005 (8) BCLR 812; (5) SA 315 (CC). 
31 See Nowlin, JW ‘The judicial restraint amendment: Populist constitutional reform in the 
sprit of Bill of Rights’ (2002) 78 Notre Dame Law Review 171 at 262 (explaining that the 
acceptance of the Supreme Court’s assertion of judicial supremacy in cases like Cooper v 
Aaron, 358 US 1 (1958), is a result of “the conclusion of all three branches of the federal 
government in favour of judicial supremacy”). For additional readings: Forbath, WE & Sager, 
L ‘Comparative avenues in constitutional law: An introduction’ (2004) 82(7) Texas LR 1653 
Ferejohn, J & Pasquino, P ‘Constitutional adjudication: Lessons from Europe’ (2004) 82(7) 
Texas LR 1671; Jacobson, GJ ‘The permeability of constitutional border’  (2004) 82(7) Texas LR 
1763; Issacharoff, S ‘Constitutionalizing democracy in fractured societies’ (2004) 82(7) Texas 
LR1861; Comella, VF ‘The consequences of centralizing constitutional review in a special 
court: Some thoughts on judicial activism’ (2004) 82(7) Texas LR 1705; Michelman, F I 
‘Reflection’ (2004) 82(7) Texas LR 1737; 
32 See for instance: Fedsure Life Assurance Ltd & Others v Greater Johannesburg Transitional 
Metropolitan Council & Others 1999 (1) SA 374 (CC) paras 56-58; President of the RSA v Hugo 
1997 (4) SA 1 paras 6-8 (CC).   
33 Standard accounts of the origins of the modern tripartite theory of the three essential 
powers of domestic governance – legislative, executive, and judicial – give pride of place to 
Montesquieu’s famous account of the British constitution in Book XI, Ch. 6 of the Spirit of the 
Laws. For further discussion Vile, M J C Constitutionalism and the Separation of Powers (1967) at 
86-90; Stevens, R “A loss of innocence: Judicial independence and the separation of powers” 
(1999) 19 (2) Oxford Journal of Legal Studies 365 at 374. 
34 In the recent case of Zondi v MEC for Traditional & Local Government Affairs & Others 2005 (4) 
BCLR 347; (3) SA 589 (CC) at 611-612 paras 58, 61 and  63, the Constitutional Court, in striking 
down provisions of the Pound Ordinance 32 of 1947 (KZN) for unconstitutionality for 
infringing the right of access to court, held that s 34 of the 1996 Constitution is an express 
constitutional recognition of the importance of the fair resolution of social conflict by 
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democratic legitimacy of administrative state,35 that it is considered 


the putty as well as moulders of constitutionalism.36  The dialogue 


between the courts and the legislature lies at the heart of democratic 


process.37 In the landmark Canadian rapeshield case of R v Mills,38 


McLachlin and Iacobucci JJ speaking for the majority made the 
                                                                                                                                            
impartial and independent institutions. The sharper the potential for social conflict, the more 
important it is that disputes are to be resolved by courts. S 34 thus require not only that 
individuals should not be permitted to resort to self-help, but also that potentially divisive 
social conflicts should be resolved by courts or other independent and impartial tribunals. See 
also: Moise v Transitional Local Council of Greater Germiston & Others 2001 (8) BCLR 765 (CC); 
FNB of SA Ltd & Others v Land & Agricultural Bank of SA & Others 2000 (2) SA 626 (CC); Lesapo 
v NW Agricultural Bank & Another 1999 (12) BCLR 1420 (CC). 
35On this, see Quebec Secession Reference, [1998] 25 S.C.R. 217 para 67: “To be accorded 
legitimacy, democratic institution must rest, ultimately, on a legal foundation. That is, they 
must allow for the participation of, and accountability to, the people, through public 
institutions created under the Constitution. Equally, however, a system of government cannot 
survive through adherence to the law alone. A political system must also possess legitimacy, 
and in our political culture, that requires an interaction between the rule and law and the 
democratic principle.” For further commentary on this, see Seidenfeld, M ‘A civic Republican 
justification for the bureaucratic state’ (1992) 105 Harvard LR 1512; Spence, DB & Cross, F ‘A 
public choice case for the administrative state’ (2000) 89(1) Georgetown LJ 97, Schultz 
Bressman, L & Schechter, P ‘At the millennium, a delegation doctrine of for the 
administrative state’ (2000) 109 Yale LJ 1399; Sunstein, CR ‘Is the Clean Air Act 
Unconstitutional?’ (1999) 98 Michigan LR 30; Alison, L ‘The concept of civil society in Georgia, 
Thailand and South Africa’ (1997) 4(2) South African Journal of International Affairs 18. 
36 Okpaluba C “Constitutionality of legislation relating to the distribution of governmental 
powers in Namibia: A comparative approach” in Constitution at work: Ten years of Namibian 
nationhood Hinz et al (eds) 110 at 119 notes that “the concept of constitutionalism, both 
legislative and executive powers must be subject to judicial review and the testing powers of 
the courts. These powers must be exercised in such a manner as not to infringe the provisions 
of the Bill of Rights guaranteed the individual by the Constitution. The Constitutional Court 
of South Africa has emphasized that the exercise of presidential powers is subject to the 
principles of legality and as is implicit in the Constitution, the President must act in good 
faith and must misconstrue his powers.” 
37 Cairns, A Reconfigurations: Canadian Citizenship and Constitutional Change (1995); Manfredi, C 
Judicial Power and the Charter: Canada and the Paradox of Liberal Constitutionalism (1993); Morton 
FL & Knopff, R The Charter Revolution and the Court Party (2000); P.W Hogg and A.A Bushell, 
“The Charter dialogue between courts and legislatures” (1997) 35 Osgoode Hall LJ 75; Hogg, 
PW & Thornton, A ‘Reply to “Six degrees of dialogue”’ (1999) 37 Osgoode Hall LJ 295; 
Manfredi, C & Kelly, J ‘Six Degree of dialogue: A response to Hogg and Bushell’ (1999) 37 
Osgoode Hal LJ 513; Roach, K ‘Constitutional and common law dialogues between the 
Supreme Court and Canadian legislatures’(2001) 80  Canadian Bar Review 481; Hirschl, R 
‘Looking sideways: Judicial review vs democracy in comparative perspective’ (2000) 
University of Richmond LR 415. Operating within the framework of the judicial supremacy 
promoted by the American Bill of Rights, Dworkin is forced to argue that the victories of 
judicial activism such as Brown outweigh the dangers of judicial activism gone astray in cases 
such as Dred Scott and Lochner and the danger of judicial passivism. Dworkin, R Law’s Empire 
(1986). He also suggests “truly unpopular decisions will be eroded because public compliance 
will be grudging” and that “old judges will eventually die or retire and be replaced by new 
judges appointed because they agree with a President who has been elected by the people. 
Dworkin, R Taking Rights Seriously (1977), 148. 
38 [1999] 3. S.C.R 668. 
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following observations regarding the relationship between the courts 


and legislature:39 


‘… we affirm the proposition that constitutionalism can facilitate 
rather than undermine it, and that one way in which it does this is by 
ensuring that fundamental human rights and individual freedoms are 
given due regard and protection. Courts do not hold monopoly on the 
protection and promotion of rights and freedoms; Parliament also 
plays a role in this regard and is often able to act as a significant ally 
for vulnerable groups.’  


 


Review of administrative actions relating to the provision of social 


grants also reflects widespread conception of the boundaries of 


administrative law implicating vexed issues such as the meaning of 


administrative action40 and decision.41 Alongside are questions of 


                                                 
39 R v Mills [1999] 3 S.C.R 668 at para 58.  
40 In President of the RSA & others v SARFU & others 1999 (10) BCLR 1059 (CC) at para[36] 
the court emphasised that not all conduct of state functionaries entrusted with public 
authority will fall to be classified as “administrative action”. In that instance it drew a 
distinction between the constitutional responsibility of cabinet ministers to ensure the 
implementation of legislation and their responsibility to develop policy and to initiate 
legislation, the former being justiciable administrative action, the latter not. The court 
concluded: “It follows that some acts of members of the executive in both the national and 
provincial spheres of government will constitute ‘administrative action’ as contemplated by 
section 33, but not all acts by such members will do so. Determining whether an action 
should be characterized, as the implementation of legislation or the formulation of policy 
may be difficult. It will … depend primarily upon the nature of the power. A series of 
considerations may be sourced of power, though not necessarily decisive, is a relevant factor. 
So too is the nature of the power, its subject matter, whether it involves the exercise of a 
public duty, and how closely it is related on the one hand to policy matters, which are not 
administrative, and on the other to the implementation of legislation which is. While the 
subject matter of a power is not relevant to determine whether constitutional review is 
appropriate, it is relevant to determine whether the exercise of the power constitutes 
administrative action for the purpose of section 33. Difficult boundaries may have to be 
drawn in deciding what should and what should not be characterized as administrative 
action for the purposes of section 33. These will need to be drawn carefully in the light of the 
provisions of the Constitution and the overall constitutional purpose of an efficient, equitable 
and ethical public administration. This can be best be done on a case by case basis.”  In 
Permanent secretary Department of Education and Welfare & another v Ed-U-College (PE) (Section 
21) Inc 2001 (2) SA 1 (CC); 2001 (2) BCLR 118 (CC) at para 17, O’Regan noted: “[T]he fact that 
a decision has political implications does not necessarily mean that it is not an administrative 
decision within the meaning of s 33 …” In Sebenza Consultancy v Petroleum & Gas Corporation 
of SA 2006 (2) 52 (C) at para 25 Bozalek J stated that “the fact a politician may be the channel 
through which an organ of State is approached for certain relief or action does not, in itself, 
render a decision to take action or not a political decision.” See further, Paola v Jeeva NO 
2004(1) SA 396 (SCA) at 402E; Van Rooyen & Others v The Sate & Others 2002 (5) SA 246(C) at 
G-I; Chairman, Board of Tariffs & Trade v Brenco Incorporated 2001 (4) SA 511(SCA) at 523B-E; Nel 
v Le Roux NO & others 1996 (3) SA 562 (CC); Despatch High School v Head, Department of 
Education, Eastern Cape & others 2003 (1) SA 246 (Ck); Greys Marine Hout Bay (Pty) Ltd & others 
v Minister of Public Works & others 2005 (10) BCLR 931(SCA); Dunn v Minister of Defence & 
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legality42 as well as the test to determine whether a body is or not an 


organ of state.43 Also arising are all the  too familiar problem of bias,44 


                                                                                                                                            
others 2006 (2) SA 107 (T) paras [5-7]. For additional reading, see Wiechers, M Administrative 
Law (1985) 46; Burns, Y Administrative Law under the 1996 Constitution (1999) 87; Curie, I & 
Klaaren, J Administrative Justice Act Benchbook (2002); Corder H & Van der Vivier L (eds) 
Realising Administrative Justice (2002); Driver, S & Plasket, C ‘Administrative law’ in Annual 
Survey of South African Law 2002 88 at 91-96; Barrie GN “The question as to what constitutes 
“administrative action” remains” (2002) TSAR 562 Burns, Y “A rights-based philosophy of 
administrative law and a culture of justification” (2002) 17 SAPR/PL 279 and “Do the 
principles of administrative justice apply to the actions of domestic bodies  or voluntary 
associations such as the South African Rugby Football Union and the United Cricket Board?” 
(2002) 17 SAPR/PL 372. 
41 Section 1(v) of PAJA 33 of 2000 defines decision as: 
“decision” means any decision of an administrative nature made, proposed to be made, or 
required to be made, as the case may be, under empowering provision, including a decision 
relating to- 


(a) making, suspending, revoking or refusing to make an order, award or 
determination; 


(b) giving, suspending, revoking or refusing to give certificate, direction, approval, 
consent or permission; 


(c) issuing, suspending, revoking or refusing to issue a licence, authority or other 
instrument; 


(d) imposing a condition or restriction; 
(e) making a declaration to deliver up, an article; or 
(f) doing or refusing to do any other act or thing of an administrative nature, and a 


reference to a failure to take a decision must be construed accordingly;’ 
42 In President of RSA v SARFU (3) 2000 (1) SA 1 (CC) par 148, the Constitutional Court spoke 
of the constraints on the exercise of the President of his constitutional powers within section 
84(2) of the 1996 Constitution in these words “… the President is required to exercise the 
powers personally and any such exercise must not infringe any provisions of the Bill Rights, 
the exercise of the powers is also constrained by the principle of legality and, as implicit in 
the Constitution, the President must act in good faith and must not misconstrue the powers.”  
In Kaunda & others v President of the Republic of South Africa & others 2005 (4) SA 235 (CC); 2004 
(10) BCLR 1009 (CC) at para 80 Chakalson CJ held as follows: “If government refuses to 
consider a legitimate request, or deals with it in bad faith or irrationally, a court could require 
government to deal with the matter properly. Rationality and bad faith are illustrations of 
grounds on which a court may be persuaded to review a decision. There may possibly be other 
grounds as well and these illustrations should not be understood as a closed list.’ (Emphasis added).  
See also Bato Star Fishing (Pty) Ltd v Minister of Environmental Affairs & Tourism 2004 (7) BCLR 
687 (CC) at 705B-D; Watchenuke & Another v Minister of Home Affairs & Others 2003 (1) BCLR 62 
(C) at 69-70. Further De Ville, JR in Judicial Review of Administrative Action in South Africa 
(2003) at 136 para 3.1.4.1 notes: “Lawfulness requires that where a power is granted to a 
specific authority, that authority itself should as a general rule exercise the power so granted. 
Wade & Forsyth state this principle as follows: ‘An element which is essential to the lawful 
exercise of power is that it should be exercised by the authority upon whom it is conferred, 
and by no one lese. The principle is strictly applied, even when it causes administrative 
inconvenience, except in cases where it may reasonably be inferred that the power was 
intended to be delegable.”  
43  S 239 of the Constitution defines an organ of state as follows: 


(a) any department of state or administration in the national, provincial or local 
sphere of government; or 


(b) any other functionary or institution  
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legitimate expectation,45 the requirement to exhaust domestic 


remedies,46 standing,47 delays and time limits,48 ‘ripeness’ in the 


                                                                                                                                            
(iii) exercising a power or performing a function in terms of the Constitution 


or a provincial constitution 
(iv) exercising a public power or performing a public function in terms of any 


legislation, but does not include a court or a judicial officer. 
Contra: Bekker, JC “Traditional authorities as organs of state” (2003) 17(3) Speculum Juris 121 
at 123 where the writer concludes that “traditional authorities are organs of state and that 
being an organ of state they will retain that status in future. One of the implications of a 
traditional authority being an organ of state is that any other organ of state may delegate any 
power or function to a traditional authority and it may exercise any power or function for 
another executive organ of state on an agency or delegation basis. This would entitle a 
municipal council to delegate to a traditional authority within its area of jurisdiction any of 
the its functions, except that in terms of section 160(2) of the Constitution.” See also Keulder, 
C Traditional leaders in and local government in Africa: Lessons for South Africa (1998); Rugege, S 
“The institution of traditional leadership and its relations with elected local government” in 
Constitution and Law IV: Colloquium on Local Government Law Konrad-Adenauer-Stiftung (2002) 
14 Seminar Report 13.See also Directory Advertising Cost Cutters v Minister for Post, 
Telecommunication 1996 (3) SA 800 (T); Korf v Health Professions Council of South Africa 2000 (1) 
SA 1171 (T); National Board v Premier, KwaZulu-Natal & Others 2002 (2) SA 715 (CC); 2002 
BCLR 156; Lebowa Mineral Trust v Lebowa Granite (Pty) Ltd 2002 (3) SA 30 (T); Esack NO & 
another v Commission on Gender Equality 2001 (1) SA 1299 (W); Minister of Education, Western 
Cape & others v Governing Body, Mikro Primary School & another 2006 (1) SA 1 (SCA). 
44 Mohammed v Minister of Correctional Services & others 2003 (6) SA 169 (SE); Standard Bank of 
SA Ltd v Fobb 2003 (2) SA 692 (LC). See also Devenish, GE ‘Disqualifying bias: The second 
principle of natural justice – The rule against partiality or bias’ (nemo iudex in propia causa)’ 
(2000) 3 TSAR 397. 
45 Schmidt v Secretary for Home Affairs 1969 1 All ER 904 (CA); Administrator, Transvaal v Traub 
& others 1989 (4) SA 731 (T); Administrator, Transvaal & others v Zenzile & others 1991 (1) SA 21 
(A); Swanepoel v Western Region District Council & another (1998) 19 ILJ 1418 (SW); Governing 
Body, Tafelberg School v Head, Western Cape Education Department 2000 (1) SA 1209 (C); National 
Director of Public Prosecutions v Phillips 2002 (4) SA 60 (W); SA Veterinary Council & another v 
Szymanski 2003 (4) SA 42 (SCA); Meyer v Iscor Pension Fund 2003 (2) SA 715 (SCA); Radio 
Pretoria v Chairman, Independent Communications Authority of South Africa & another 2003 (5) SA 
451 (T). See further, Riggs, R.E. ‘Legitimate expectation and procedural fairness in English 
Law’ (1998) 36 American Journal of Comparative Law 395; Southwood, I ‘Legitimate expectation: 
A case of paradigm lost’ (1998) 13 SA Public Law 197; Pretorius, D M ‘Ten years after Traub: 
The doctrine of legitimate expectation in South African administrative law’ (2000) 117 SALJ 
520 and ‘The outsider and natural justice: A re-examination of the scope and application of 
the audi alteram partem principle’ (2000) 63 THRHR 93; Steyn, K ‘Substantive legitimate 
expectations’ (2001) JR 244; Campbell, J ‘Legitimate expectations: The potential and limits of 
substantive protection in South Africa’ (2003) 120 SALJ 292;. 
46 S 7(2)(a) and(c) of Promotion of Administrative Justice Act 3 of 2000 provides: 
‘(a) Subject to para (c) no court or tribunal shall review an administrative action in terms of 
this Act unless any internal remedy provided for in any other law has first been exhausted. 
… 
(c) A court or tribunal may, in exceptional circumstances and on application by the person 
concerned, exempt such person from the obligation to exhaust any internal remedy if the 
court or tribunal deems it in the interest of justice.’ 
See for example: Earthlife Africa (Cape Town) v Director-General: Department of Environmental 
Affairs & Tourism & another 2005 (3) SA 156 (C); Minister of Education, Western Cape & others v 
Governing Body, Mikro Primary School & another 2006 (1) SA 1 (SCA); Van Zyl v New National 
Party 2003 (10) BCLR 1167 (C); Marias v Democratic Alliance 2002 (2) BCLR 171 (C); CCII 
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constitutional and administrative setting.49 It also engages the 


question of access to information,50 distribution of governmental 


powers,51 constitutionality of legislation on distribution of powers,52 


                                                                                                                                            
Systems (Pty) Ltd v Fakie & others NNO (Open Democracy Advice Centre as Amicus Curiae) 2003 
(2) SA 325 (T); Ingledew v Financial Services Board: In re Financial Services Board v Van der Merwe 
& another 2003 (4) SA 584 (CC); Rail Commuters Action Group & others v Transnet Ltd t/a 
Metrorail & others (N0 1) 2003 (5) SA 518 (C); Unrecognised Traditional Leaders of the Limpopo 
Province v Minister for Local and Provincial Government of the Republic of South Africa 2003 (5) 
BCLR 563 (T).  
47 Financial Services Board & another v De Wet NO & others 2002 (3) SA 525 (C); SA Veterinary 
Council v Veterinary Defence Association 2003 (4) SA 546 (SCA); Rail Commuters Action Group & 
others v Transnet Ltd t/a Metrorail & others (N0 1) 2003 (5) SA 518 (C); Pepcor Retirement Fund & 
another v Financial Services Board & another 2003 (6) SA 38 (SCA); Despatch High School v Head, 
Department of Education, Eastern Cape & others 2003 (1) SA 246 (Ck); Pepcor Retirement Fund & 
another v Financial Services Board & another 2003 (6) SA 38 (SCA); Pheto v Minister of Home 
Affairs, Zimbabwe & another 2003 (3) SA 131 (ZS). 
48 Hayes & another v MEC of Finance and Development Planning, Western Cape & another 2003 (4) 
SA 598 (C); Laerskool Middleburg en ‘n ander v Departmentshoof, Mpumalanga Department van 
Onderwys en andere 2003 (4) SA 160 (T); Mohammed v Minister of Correctional Services & others 
2003 (6) SA 169 (SE); South Durban Community Environmental Alliance v Head of Department: 
Department of Agriculture and Environmental Affairs, KwaZulu-Natal & others 2003 (6) SA 631 
(D); Jockey Club of South Africa v Forbes 1993 (1) SA 649 (A). 
49 SA Road Board v Johannesburg City Council 1991 (4) SA 1 (A) at 9-10; Dawood v Minister of 
Home Affairs 200 (1) SA 997 (C) at 103-1; Bernstein & others v Bester & others NNO 1996 (2) SA 
751 (CC); 1996 4 BCLR   449 (CC).  
50 Nextcom (Pty) Ltd v Funde NO 2000 (4) SA 491 (T); Trustees, Biowatch Trust v Registrar: Genetic 
Resources & others 2005 (4) SA 11 (T). See, too: Beukes, M ‘Access to information: the bedrock 
of just administrative action’ (2003) 18 SA Public Law 17; Ntlama, N ‘The effectiveness of the 
Promotion of Access to Information Act 2 of 2000 for the protection of socio-economic rights’ 
(2003) 14 Stellenbosch Law Review 273; Petraglia, P ‘Confidential and sufficient information: 
Procedural fairness’ (1986) 2 Administrative LJ 46. 
51 See for example: Springer v Government of Phillipine Island 277 US 189 at 201 (1928); Ex parte 
Attorney General of Namibia: In Re: The Constitutional Relationship between the Attorney General & 
the Prosecutor General 1995 (8) BCLR 1070 (NmS); Rahim Dawood & Another v Minister of Home 
Affairs & Others 2000 (8) BCLR 837 (CC) par 17; Minister of Public Works & Others v Kyalmi 
Ridge Environmental Association & Others 2001 (7) BCLR 652 (CC) at 662 par 36; SA Personal 
Injury Lawyers v Willem Heath & Others 2001 (1) SA 883 (CC) par 26; President of RSA & Others 
v SARFU (3) 2000 (1) SA 1 at 67A-C par 141 (CC); Ex parte Chairperson of the Constitutional 
Assembly: In Re Certification of the Constitution of the Republic of South Africa 1996 (4) SA 774 
(CC) paras 106-108; Executive Council of the Western Cape Legislature v President of the Republic of 
South 1995 (4) SA 877 (CC); Greater Johannesburg Transitional Metropolitan Council v Eskom 2000 
(1) SA 866 (SCA). 
52 See generally, Okpaluba C “Constitutionality of legislation relating to the distribution of 
governmental powers in Namibia: A comparative approach” in The Constitution at work: Ten 
years of Namibian nationhood Hinz et al (eds) (2002) 110; “Constitutionality of legislation 
relating to distribution of governmental powers in Namibia: A comparative approach (part 
1)” (2002) TSAR 308 and “Constitutionality of legislation relating to the distribution of 
governmental powers in Namibia: A comparative approach (part 2)” TSAR 436; “Judicial 
attitude towards unconstitutionality of legislation: A Commonwealth perspective (part I)” 
(2000) 15 SA Public Law  50 and “Judicial attitude towards unconstitutionality of legislation: A 
Commonwealth perspective (part II)” (2000) 15 SAPR/PL 439.  







 13 


state liability,53 jurisdiction to review governmental acts implicating 


breach of bill rights54 and those infringing fundamental rights55 as 


well as remedies.56   


                                                 
53 See for example: Faircape Property Developers (Pty) Ltd v Premier, Western Cape 2002 (6) SA 
180(C) Davis J held that the MEC for Agriculture, Planning and Tourism in the Western Cape 
Provincial Government was liable IN delict for the negligent exercise of his statutory power 
to remove restrictions on the use of a piece of land.  
54 Legislation interfering with the exercise of executive powers, see: Springer v Government of 
the Phillipine Islands 277 US 189 (1928); Myers v US 272 US 52 (1926). Legislation interfering 
with the exercise of judicial authority see: Moise v TLC of Greater Germiston & Others 2001 (8) 
BCLR 765 (CC) para 16; Potgieter v Lid van die Uitvoerende, Gemende 2001 (11) BCLR 1175 (CC) 
1178 at para 7; First National Bank of SA & Others v Land & Agricultural Bank of SA & Others 
2000 (3) SA 626 (CC); Chief Lesapo v North West Agricultural Bank & Another 1999 (12) BCLR 
1420 (CC); Mohlomi v Minister of Defence 1997 (1) SA 124 (CC). Interfering with the judicial 
process, see: Ngoc Tri Chau v DPP (cth) (1995) 132 ALR 430; S v Dlamini; S v Dladla & Others; S 
v Joubert; S v Schetekat 1999 (7) BCLR  (CC); S v Dodo 2001 (5) BCLR 423 (CC). 
55 Judge-made impediment to judicial review, see: Marais v Democratic Alliance 2002 (2) BCLR 
171 (C); Cronje v United Cricket Board of SA 2001 (4) SA 1361 (T); Pennington v Friedgood & 
Others 2002 (1) SA 251 (CPD); President of the Ordinary Court Martial Lt. Col. Mardon NO v 
Freedom of Expression Institute & Others 1999 (11) BCLR 1219 (CC); Independent Electoral 
Commission v Langberg Municipality 2001 (3) SA 925 (CC); Walters v Port Elizabeth TLC (2000) 21 
ILJ 2723 (LC). The factor of locus standi, see: United Parties v Minister of Justice, Legal & 
Parliamentary Affairs 1998 (2) BCLR 224 (ZS); Post & Telecommunications Corporation v Minister 
of Justice 1998 (2) SA 85 (ZS); IRC v National Federation of Self-employed & Small Business Ltd 
[1981] 2 All ER 93; Permanent Secretary, Department of Welfare, Eastern Cape provincial 
Government & Another, Ngxuma & Others 2001 (10) BCLR 1036 (SCA). Non-reviewability of the 
internal affairs of the legislature, see: Smith v Mutasa & Another 1990 (3) SA 756 (ZS); Mutasa v 
Makombe NO 1998 (1) 397 (ZSC); Federal Convention of Namibia v Speaker, National Assembly of 
Namibia & Others 1994 (1) SA 117 (Nm HC); De Lille & Another v Speaker of the National 
Assembly 1999 (4) SA 863 (SCA). 
56 On “appropriate relief” under s 38 of the Constitution of RSA Act 108 of 1999, see Fose v 
Minister of Safety & Security 1997 (3) SA 786 (CC); Hoffman v SAA 2001 (1) SA 1 (CC). See also 
Maharaj v Attorney General of Trinidad & Tobago [1979] AC 385 (PC); Commercial Farmers Union 
v Minister of Lands, Agriculture & Resettlement & Others 2001 (3) BCLR 197 (ZS). See also 
Okapluba C “Of “forging new tools” and “shaping innovative remedies”: Unconstitutionality 
of legislation infringing fundamental rights arising from legislative omissions in the new 
South Africa” (2001) 12 Stelllenbosch Law Review 462; “Extraordinary remedies for breach of 
fundamental rights: Recent developments” (2002) 17 SAPR/PL 98. 
On “just and equitable” order in terms of s 172(1)(b) Act 108 of 1996, see National Coalition for 
Gay & Lesbian Equality & Another v Minister of Justice & Others 1999 (1) SA 6 (CC); Dikgang 
Ernest Moseneke & Others v Master of the High Court 2001 (2) SA 18 (CC). On “declaration of 
invalidity & factors influencing the choice of remedies”, see Investigation Directorate: Serious 
Economic Offences v Hyundai Motor Distributors (Pty) Ltd: In The Hyundai Motor Distributors 
(Pty) Ltd v Smit NO 2001 (1) SA 545 (CC); S v Makwanyane 1995 (3) SA 391 (CC); S v Williams 
1995 (3) 632 (CC). On “severance”, see Coetzee v Government of the RSA; Matiso v Commanding 
Officer, PE Prisons 1995 (4) SA 631 (CC); Case v Minister of Safety & Security 1999 (6) BCLR 615 
(CC). On “reading in”, see Schachter v Canada (1992) 93 DLR (4th) 1 (SCC); National Coalition for 
Gay & Lesbian Equality v Minister of Home Affairs 2000 (2) SA 1 (CC); S v Manamela 2000 (5) 
BCLR 615 (CC). On “mandatory and prohibitive interdicts”, see Rahim Dawood v Minister of 
Home Affairs 2000 (8) BCLR 837 (CC); Gerhardus Francois Janse van Rensburg v Minister of Trade 
& Industry 2001 (1) SA 29 (CC); Booysen & others v Minister of Home Affairs & Another; Keetly & 
Another v Minister of Home Affairs & Another 2001 (7) BCLR 645 (CC). 
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For in the eyes of a leading commonwealth constitutional scholar, it is 


largely through judicial review that the contours of justiciability,57 


constitutional adjudication58 as well the approach to constitutional 


interpretation59 in a nascent democracy are defined and given 


                                                 
57 Okpaluba C “Justiciability, constitutional adjudication and the political question in a 
nascent democracy: South Africa (part 1)” (2003) 18 (2) SAPR/PL 33; “Justiciability, 
constitutional adjudication and the political question in a nascent democracy: South Africa 
(part 2)” (2003) 18(2) SA Public Law 114-131. At 331-332 Okpaluba provides a contemporary 
definition of justiciability as follows: “Justiciability is concerned with cases in which, owing to 
the nature of the subject matter, its inappropriateness for judicial resolution or its 
unamenability to the judicial process, a court declines to assume jurisdiction and, therefore, 
would not exercise the judicial power constitutionally vested in it. This, in nutshell, is the 
essence of justiciability: the inability of the courts to avail a litigant judicial remedies or relief 
in view of the inappropriateness of the judicial process in resolving the dispute, which 
ordinarily should be channeled to another organ of state with the requisite competence to 
deal with the problem. Where the issue for which judicial intervention is sought is initiated 
by a stranger, a person whose rights or interests are not directly affected by the law or 
governmental action complained off, such an action will not be justiciable on the grounds of 
lack of standing to sue on the part of the complainant. Similarly, where the dispute is political 
in nature and the issues for resolution properly belong to the political branch, the courts 
would decline jurisdiction on the ground that the dispute raises a political question, which by 
virtue of the doctrine of separation of powers, is the preserve of the legislature and 
executive.”  The US Supreme Court has long-standing principles of avoiding constitutional 
issues where a case may be decided on some other ground. See e.g. Ashwander v TVA, 297 US 
288, 346-48 (1936); Rescue Army v Municipal Court of Los Angeles, 331 US 549 (1947); Poe v 
Ullman, 367 US 497, 503 (19961); Singleton v Wulff, 428 US 106, 114 (1976), Roe v Wade, 410 US 
113, Thornburgh v American College of Obstetricians and Gynecologists, 106 S.CT 2169; Mattiello v 
Connecticut, 4 Conn. Cir. Ct. 55, 225 A.2d 507. appeal dismissed, 395 US 209 (1969); Naim v 
Naim 197 Va. 80, 87 S.E 2d 749, vacated, 350 US 891 (1955); Operation Dismantle Inc v The Queen 
(1985) 18 DLR (4th) 481 (SCC); Chandler v Director of Public Prosecutions [1964] AC 763 (HL). For 
further reading, see:  Bickel A The Least Dangerous Branch: The Supreme Court at the Bar of 
Politics (1962); Cox A The Court and the Constitution (1980); Gunther, M ‘The subtle vices of the 
“passive virtues” – A comment on principle and expediency in judicial review” (1964) 64 
Columbia LR 1; Gunther, M “Some reflections on the judicial role of: Distinctions, roots, and 
prospects” (1979) Washington Law Quarterly 817. 
58 The centrality of justiciability and constitutional adjudication in the Commonwealth has 
been extensively discussed by Professor Chuks Okpaluba in a series of articles,  “Justiciability 
and constitutional adjudication in the Commonwealth: The problem of definition I” (2003) 66 
THRHR 424; “Justiciability and constitutional adjudication in the Commonwealth: The 
problem of definition II” (2003) 66 THRHR 610; “Justiciability and standing to challenge 
legislation in the Commonwealth: A tale of the traditionalist and judicial activist approaches” 
(2003) 36 CILSA 25; “Justiciability, constitutional adjudication and the “political question” 
doctrine in the Commonwealth: Australia, Canada, Nigeria and the United Kingdom” (2003) 
18 SAPR/PL 149. 
59 See the remarks of the late Chief Justice of Namibia (later of South Africa) in S v Acheson 
1991 (2) SA 805 (NmH) at 813: “The Constitution of a nation is not simply a statute which 
mechanically defines the structures of government and the relationship between the 
government and the governed. It is a “mirror reflecting the national soul”, the identification 
of the ideals and aspirations of a nation; the articulation of the values bonding its people and 
disciplining its government. The spirit and tenor of the constitution must therefore preside 
and permeate the processes of judicial interpretation and judicial discretion.” Aharon Barak,  
‘The constitutionalisation of the Israeli legal system as a result of the Basic Laws and its effect 
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substance. Also lurking in the background is the proper functioning of 


the judiciary within the constitutional structure, in particular   


questions that would pull the judiciary out of its own self-assessed 


proper role in the South African Constitutional framework by involving 


the Courts in an appraisal of issues not having legal component.60 


                                                                                                                                            
on procedural and substantive criminal law’ (1997) 13 Israel LR 3, 5. Expounding upon his 
sentiment, Justice Barak stated: “ The Constitutional Revolution has led to a change in the 
judiciary’s status. Great responsibilities have been imposed upon it. It must fulfil the mould 
created by the ‘majestic generalities’ in the new Basic Laws. The judiciary must be aware of 
the fundamental values of the people. It must balance them in accordance with the values of 
the ‘enlightened general public’ in Israel. It must reflect the general public’s conscience, the 
social consensus, the legal ethics and the value judgments of society with regard to acceptable 
and unacceptable behaviour. Constitutional interpretation should not be formalistic or 
pedantic. It should be purposive. It should be done from a wide perspective and adopt a 
substantive approach. A constitution is a living organism, and its interpretation must express 
the deep ‘I believe’ of the society. This interpretation must base itself on the historical 
continuance of the nation’s creation, with the intention of achieving unity and constitutional 
harmony.” See further, Barak, A ‘The Constitutional Revolution: Protected Human Rights’ 
(1992) 1 Mishpat Umishal 9 at 30; Hirschl, R ‘Israel’s “Constitutional revolution”: The legal 
interpretation of entrenched Civil Liberties in an emerging Neo-Liberal Economic Order’ 
(1998) 46 American Journal of Comparative Law 427; Gross, A ‘The politics of the rights in the 
Israeli Constitutional Law’ (1998) 3 Israeli Studies 80; Mandel, M ‘Democracy and the new 
constitutionalism in Israel’ (1999) 33 Israel LR 259; Jacobson, GJ ‘After the Revolution’ (2000) 
34 Israel Law Review 139; Landau, M ‘The Limits of constitutional review’ in Daniel J. Elazar 
(ed) Constitutionalism: The Israeli and American Experiences (1990) 197, 202; 
60 See also Okpaluba, C “Justiciability, constitutional adjudication and the political question in 
a nascent democracy: South Africa (part 2)” (2003) 17 SAPR/PL 331 esp. at 344-345; 
McCormick, W “The justiciability myth and the concept of law” (1986-7) 14 Hastings 
Constitutional Law Quarterly 595; Galloway, RW “Basic justiciability analysis” (1990) 30 Santa 
Clara LR 911; Haljan, DP “A constitutional duty to negotiate amendments: Reference Re 
Secession of Quebec” (1999) 48(2) ICLQ 447, 449, Canadian courts have approached  and dealt 
with issues involving “political questions” with less hesitation, diffidence and restriction than 
their US counterpart. Accordingly, the doctrine is less an issue for Canadian court than US 
ones. This arises in part because the separation of powers doctrine in Canada is not as 
constrictive or restrictive as applied in the US. See e.g. Operation Dismantle Inc. v The Queen 
[1985] 1 S.C.R. 441 and Reference re Canada Assistance Plan (BC) [1991] 2 S.C.R. 525, and 
contrast,  Baker v Carr 369 US 186 at 267-270; 82 S Ct 691; L Ed 2d 663 (1962) per Frankfurter J; 
Lincoln v Vigil 508 US 182; 113 S Ct 2024 (1993); Nixon v US 506 US 256; 113 S Ct 748 (1993); 
Tribe, L American Constitutional Law (1978) at 52-60, 71-78. According to Blackshield et al 
Australian Constitutional Law 855, the political question doctrine has played no prominent role 
in constitutional adjudication in Australia though distant echoes of it may sometimes be 
detected. See also Kolbatschenko v King NO  2001 4 SA 336 (C); Swissborough Diamond Mines 
(Pty) Ltd v Government of the RSA 1999 2 SA 279 (T) at 334D-G; Mphele v Government of the RSA 
1996 7 BCLR 921 (Ck) at 944D-F; Patriotic Front-ZAPU v Minister of Justice, Legal and 
Parliamentary Affairs 1986 1 SA 532 (ZSC) 539I-542H; Tsotetsi v Mutual and Federal Insurance Co 
Ltd 1997 1 SA 585 (CC) paras 9 and 10; Inter-Science Research and Development Services (Pty) Ltd 
v Republica Popular de Mocambique 1980 2 SA 111 (T) 117D-G.  For further discussion, see, 
Hirschl, R ‘Constitutional courts vs religious fundamentalism: Three Middle Eastern tales’ 
(2004) 82(7) Texas LR 1819; Issacharoff, S ‘Constitutionalizing democracy in fractured 
societies’ (2004) 82(7) Texas LR 1861. 
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This is colourfully referred to as the political question.61  


 


The line between law and politics is always a thin one and this is 


particularly so in matters constitutional. The Constitutional Court has 


acknowledged the political dimension of allocating powers between 


different levels of government. While there is a line separating law and 


politics, it is submitted that this line can be drawn clearly as some of 


the Court’s jurisprudence suggests. 


 


The following observation of Van Wyk   goes to the nub of the issue:  


‘Chapter 3 is the place where Constitution and politics meet, where 
the Constitution, as it were, descends into the arena. It provides the 
ethical rules for the contest. So far our courts have not shown 
sufficient signs of sensitivity to this point. The provisions of Chapter 3 
of our Constitution add a dimension to constitutional review or 
adjudication which differs from elsewhere.’62 


 
Equally instructive are the observations of Sarkin: 


‘The political role that the court has been carving for itself has proved 
to be the most interesting judicial development in the constitutional 
domain during the two years that the court has been functioning. 
While it is a new role, it is one that is likely to become increasingly 
important over the years as more political struggles are shifted to the 
courts for resolution.’63  


 


                                                 
61 The doctrine of the non-justiciability of disputes between foreign states was articulated by 
Lord Wilberforce in Buttes Gas and Oil Co v Hammer (Nos 2 and 3); Occidental Petroleum 
Corporation v Buttes Gas and Oil (Nos 1 and 2) [1981] 3 All ER 616 (HL) at 628, [1982] AC. See 
also Buck v A-G [1965] 1 All ER 882 at 887, [1965] Ch 745 at 770; Duff Development Co., Ltd v 
Kelantan Government [1924] AC 797 at 820, [1924] All ER Rep 1 at 11, 12; Rahimtoola v H.E.H. 
The Nizam of Hyderabad [1957] 3 All ER 441, [1958] AC 379; Maclaine Watson & Co Ltd v Dept of 
Trade and Industry [1989] 3 All ER 523 at 544, 545, [1990] 2 AC 418 at 499, 500-501; Cook v 
Sprigg [1899] AC 572 at 578, [1895-9] All ER Rep 773 at 776; Secretary of State in Council of India 
v Kamachee Boye Sahaba (1895) 13 Moo PCC 22 at 75, 15 ER 9 at 28-29;  Arab Monetary Fund v 
Hashim (No 3) [1991] 1 All ER 871, [1991] 2 AC 114; Westland Helicopter v Arab Organisation for 
Industrialization [1995] 2 All ER 387.   
62 Van Wyk, D  “Subsidiarity – in South Africa” Seminar Report – Konrad-Adenauer-Stiftung, 
October 1999, 56. See also Van Wyk D “Subsidariteit as die waarde wat die oop en 
demokratiese Suid-Afrikaanse gemeenskap ten grondslag le” in Carpenter (ed) Suprema lex: 
Essays on the Constitution presented to Marinus Wiechers (1998) 251-269; “Cooperative 
governance, devolution of powers and subsidiarity: the South African perspective” in 
Subnationational Constitutional Governance, (Seminar Report, Konrad-Adenauer-Stiftung, 1999) 
45-53. 
63  Sarkin J “The political role of the South African Constitutional Court” (1997) 114 SALJ 134, 
135. 
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Social security,64 as wells as the rights of access to health care and 


housing65 have received much attention from South African legal 


scholars. This study examines the running battle between poverty and 


the bureaucratic red tape in the administration of the Eastern Cape 


Province surrounding social security and welfare grants to indigent 


old-age pensioners, the infirm and disabled persons. The problems 


have not been whether the Government has failed as in the 


Grootboom66 and TAC67 cases to take reasonable steps to give 


deserving citizens access to housing and shelter in the one and health 


care facilities and services in the other. On the contrary, the State had 


put in place the relevant legislative measures. It had provided the 


necessary financial logistics to enable the realisation of the right to 


access to social security and social assistance within the 


contemplation of section 27(1)(a) and (c) of the Constitution. The 


problem has been one of bureaucratic inefficiency, insensitivity, lack 


of responsiveness and sometimes, utter disregard of the judicial 


system, the opposite of the values entrenched in the Constitution 


                                                 
64 See generally, 
65 Government of the Republic of South Africa v Grootboom 2001(1) SA 46(CC); Minister of Health & 
others v Treatment Action Campaign 2002(5) SA 721 (CC) par 25, Soobramoney v Minister of Health 
(KwaZulu Natal) 1998 (1) SA 765 (CC); Ex Parte Chairperson of the Constitutional Assembly: In re 
Certification of the Constitution of the Republic of South Africa 1996 (first Certification judgment) 
1996(4) SA 744 (CC).  The Court held that “ the inclusion of socio-economic rights may result 
in courts making orders which have direct implications for budgetary matters.  Nevertheless, 
we are of the view that the right (socio-economic rights) are at least to some extent, justiciable. 
See generally, Geldenhuys M, ‘Rights to health care and housing: Some aspects of 
constitutional interpretation’ (2004) 17 SA Merc LJ 182; De Vos, PF ‘ A new beginning? The 
enforcement of social, economic and cultural rights                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                           
under the African Charter and Human and Peoples’ Rights’ (2004) (1) Law, Democracy & 
Development 1; Lenaghan, PM ‘Trade liberalisation as facilitated through trade agreement 
within the Southern African region: An instrument in the realisation of socio-economic rights’ 
(2004) (1) Law, Democracy & Development 25; Lanfranchi, M ‘Socio-economic rights in 
applicable international trade law’ (2004) (1) Law, Democracy & Development 47; Malherbe, K 
‘The co-ordination of social security rights in Southern Africa: Comparisons with (and 
possible lessons to be learnt from) the European experience’ (2004) (1) Law, Democracy & 
Development 59; Lucy A. Williams “Issues and Challenges in addressing Poverty and Legal 
Rights: A comparative United States/South African Analysis (2005) 21 SAJHR 436; K. Iles 
“Limiting Socio-Economic Rights: Beyond the Internal Limitations Clauses”(2004) 20 SAJHR  
449. 
66 Government of the Republic of South Africa v Grootboom 2001 (1) SA 46 (CC); Grootboom v 
Oostenberg Municipality & Others 2000 (3) BCLR 277 (C) per Davis J. 
67 Minister of Health & Others v TAC & Others 2002 (10) BCLR 1075 (CC). See also Soobramoney v 
Minister of Health, KwaZulu-Natal 1998 (1) SA 765 (CC). 
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which public administration is expressly mandated to uphold. 


 


The purpose of this study is to isolate some of the questions which 


have been raised in recent times concerning claims by applicants for 


social grants not only to receive the grants they are entitled but also to 


be paid the interests accruing on their benefits as a result of the 


undue delays in processing their applications.  


 


The study approached the problems from three particular regards. In 


the first place, it reviews the foundational settings of social security in 


South Africa. This brings to the fore a host of novel points 


constitutional, administrative and political importance. For instance, 


a right of access to social security is a human rights issue as Kofi 


Annan, the United Nations Secretary General68 once remarked that 


“whenever we lift one soul from a life of poverty, we are defending 


human rights.  And whenever we fail in this mission, we are failing 


human rights”.  Eradicating poverty has been the abiding theme of 


President Mbeki’s Presidency.69 


 


In the second place, the problems of abridgement of fundamental 


rights of access to social security, right to fair and reasonable 


administrative action and human dignity surface here against the 


background of bureaucratic delays and negligence in the processing of 


social grants applications. This inquiry involves unravelling the 


malaise in the Eastern Cape Social Development Department. 


 


                                                 
68 Quoted in United Nations Office of the High Commissioner for Human Rights ‘Human 
Rights in Development.’ 
69 In his State of Nation Address on 09 February 2007, the President commented thus: “It is a 
matter of pride that, in line with our commitment to build a caring society, we have since 
2004 improved service provision and other aspects of the social wage. While beneficiaries of 
social grants numbered about 8 million in 2004, today 11 million poor South Africans have 
access to these grants. It is encouraging that the rates of increase in uptake have, in the recent 
period, been within manageable ranges, as the programmes reach maturity. This will ensure 
sustainability, and employment of more government resources to provide economic services 
to create more jobs and business opportunities.” 
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The contentious issue of damages for bureaucratic delays in 


processing social grant applications form the theme of the third and 


final part of the study.  Naturally this requires a foray into the 


evolving constitutional damages jurisprudence. In effect, the question 


is: if a victim of unlawful, procedurally unfair or unreasonable 


administrative action can, under the aegis of the emergent 


administrative justice legislation,70 obtain compensation in 


appropriate circumstances, why should a victim of a governmental act 


tantamount to breach of fundamental right not be able to similarly 


obtain damages or monetary compensation as appropriate relief for 


the vindication of the right breached? 


 


It must be pointed out that the High Court of the Eastern Cape 


Divisions had all along awarded what had been termed “constitutional 


damages” in the nature of accrued interest and costs in the many 


claims involving unreasonable delays in processing and paying over to 


the beneficiaries their old-age pensions and disability grants. The 


recent Supreme Court of Appeal decision in MEC, Department of 


Welfare, Eastern Cape v Kate71 is thus the appellate Court’s latest 


contribution to the constitutional damages discourse. 


 


II. FOUNDATIONAL SETTINGS OF SOCIAL SECURITY IN 


SOUTH AFRICA 


 


It is relatively uncontroversial to assert that although post apartheid 


South Africa is a democratic state that respects human rights, there 


are immense problems of social assistance, resulting in hardship and 


privation for many of the most vulnerable and marginalized members 


of society.72 


 


                                                 
70 See e.g. s 8(1)(c)(ii)(bb), Promotion of Administrative Justice Act 3 of 2000.  
71 [2006] 2 All SA 455 (SCA). 
72 See for example the 2002 Taylor Report – Report of the Committee of Inquiry into 
Comprehensive System of Social Security in South Africa. 
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Section 27(1) of the Constitution73 provides that “[E]veryone has the 


right to have access to social security, including, if they are unable to 


support themselves or their dependants, appropriate social 


assistance”.  Sub-section (2) imposes an obligation on the state to 


“take reasonable legislative and other measures, within its available 


resources, to achieve the progressive realization” of the right to have 


access to social security.  The right to social security is of such a 


fundamental nature that the Constitution has further empowered the 


Human Rights Commission to obtain information annually from the 


organs of state on measures that have been taken towards the 


realization of the rights in the Bill of Rights, including social 


security74.   


 


In South Africa access to social grants is regulated under the Social 


Assistance Act 59 of 1992 and the Regulations Regarding Grants, 


Social Relief and Distress and Financial Awards, which were 


promulgated under Government Notice R373 in Government Gazette 


17016, dated 1 March 1996.  The Social Assistance Act 13 of 2004 


repealed the Social Assistance Act 59 of 1992.   The Social Assistance 


Act 13 of 2004 has not yet come into operation although signed by the 


President of South Africa on 5 June 2004.  Access to social assistance 


takes various forms e.g. the payment of social pension (being the old 


age grant), institutional and community care, and a range of service.75  


A number of government departments, national and provincial, are 


responsible for the provision of social assistance services76 to 


                                                 
73 The Constitution of the Republic of South Africa, Act 108 of 1996. 
74 Section 184(3) of the Constitution, 1996. 
75 See Joubert, WA ‘Old Age and Retirement’ in LAWSA (2002) 13(2) 229 at para 230. 
76  The Department of Social Development and its provincial counterparts are responsible for 
the provision of social grants and welfare services- according to schedule 4 of the 
Constitution of the RSA 108 of 1996; “welfare services” is a concurrent function.  The Non- 
Governmental Sector in South Africa has extensive involvement in the delivery of a range of 
social welfare services to older persons.  The respective Social Development departments 
provide funding to Non-Governmental Organizations, including subsidies to residential 
homes for older persons.  The National Department of Health and its provincial counterparts 
are responsible for promoting the health of older persons.  The National Department of 
Health established the Directorate for Chronic Diseases, Disabilities and Geriatrics, with a 
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deserving members of the society.  National Department is responsible 


for policy development, setting norms and standards in the health 


sector and for managing conditional grants allocated to provincial 


Departments of Health.  Health services are delivered in the provinces 


through primary health care clinics, Community Health Centres, and 


hospitals.  Government programmes require inter-departmental co-


ordination for effective service delivery.  Cabinet has organized itself 


into clusters of ministries, which are overseen, by clusters of Directors 


- General.  The Social Sector Cluster is responsible for matters 


pertaining to old persons.  The Social Sector Cluster should liase with 


the Justice, Crime Prevention and Security Cluster on issues relating 


to crimes and the abuse of older persons.  Since it should be the 


responsibility of the National Department to decide policy matters and 


the setting of norms and standards, this prompted the applicant to 


bring an application in Mashavha v President of the RSA and Others77 


for an order declaring that Proclamation R7 of 1996 was invalid in its 


assignment or alternatively did not effectively assign the 


administration of the Social Assistance Act 59 of 1992 to the 


provinces.  The applicant’s contention was that Section 235(8)78 read 


with Section 235(6)(b)79 of the Interim Constitution Act 200 of 1993 


                                                                                                                                            
specific mandate to address diseases and health conditions of older persons. The National 
Department of Housing is responsible for policy development, the funding of public housing 
and regulating of the housing sector.  The delivery of public housing is done through 
Provincial Housing Department Boards, which are managed by Provincial Departments of 
Housing and Local Government.  The Department of Provincial and Local Government is 
responsible for ensuring that local authorities provide basic service, within agreed 
frameworks and is also responsible for the management of infrastructure grant allocation to 
local authorities.  The Department of Education is responsible for Early Childhood 
Development, General Education and Tertiary Education and for policies in the area of Adult 
Basic Education and Literacy.  The Department of Water Affairs and Forestry is responsible 
for managing the government water supply programme and for the co-ordination of the 
sanitation programme with the Department of Health and Local Authorities. 
77   2004 (3) BCLR 292 T 
78 Section 235(8) of the Interim Constitution reads as follows:  “The President may, and shall if 
so requested by the Premier of a province, and provided the province has the administrative 
capacity to exercise and perform the powers and functions in question, by proclamation in 
the Gazette assign, within the framework of Section 126, the administration of a law referred 
to in Subsection(6)(b) to a competent authority within the jurisdiction of the government of a 
province, either generally or to the extent specified in the proclamation.” 
79 .  Section 235(6)(b) of the Interim Constitution reads as follows: “ 
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only permitted the amendment and assignment of laws that were “in 


force” and were being “administered” immediately prior to the 


commencement of the interim Constitution.  It was contended that the 


Social Assistance Act 59 of 1992 was neither in force nor was it being 


administered before the commencement of the interim Constitution.  


It held that the Social Assistance Act 59 of 1992 was not “in force” 


and was not being “administered” when the interim Constitution came 


into effect.  The Court found that the assignment of the administration 


of the Social Assistance Act 59 of 1992 was invalid.  The Court held 


that if the Social Assistance Act 59 of 1992 was validly assigned, the 


effect would have been to make it a “provincial legislation”.  This 


would have created social assistance “welfare services” that differed 


materially from province to province and that would have been 


unconstitutional.  


 


Social assistance comprises the following: 


. social assistance for indigent individuals; 


. financial awards to welfare organizations; 


. financial awards to individuals for the social relief of distress; 


                                                                                                                                            
(6) The power to exercise executive   authority in terms of laws which, immediately prior to 
the commencement of the Constitution, were in force in any area which forms part of the 
national territory and which in terms of Section 229 continue in force after such 
commencement, shall be allocated as follows:- 
(a) … 
(b)  All laws with regard to maters which fall within the functional areas specified in 
Schedule 6 and  which are not matters referred to in paragraphs (a) to (e) of section 126(3) 
shall - 
(i)  if any such law was immediately before the commencement of the Constitution 
administered by or  under the authority of a functionary referred to in Subsection(1)(a) or 
(b), be administered by a competent authority, within the jurisdiction of the national 
government until the administration of any such law is with regard to any particular 
province assigned under Subsection(8) to a competent authority within the jurisdiction of the 
government of such province; or 
(ii) if any such law was immediately before the said commencement administered by or 
under the authority of a functionary referred to in Subsection (1)(c) subject to Subsections (8) 
and (9) be administered by a competent authority within the jurisdiction of the government 
of the province in which the law applies, to the extent that it so applies: Provided that this 
subparagraph shall not apply to policing matters, which shall be dealt with  as contemplated 
in paragraph (a)”  
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. special pensions, military pensions, gratuities and financial 


reparation for worthy  individuals; and 


. State-sponsored initiatives in respect of the organized provision of 


social services, facilities and programmes. 


 


The purpose of the Social Assistance Act 13 of 2004 is to provide for 


the rendering of social assistance to persons; to provide for the 


mechanism for the rendering of such assistance; to provide for the 


establishment of an inspectorate for social assistance; and to provide 


for matters connected therewith.80  


 


Social Assistance Grants 


 


Social assistance grants are paid by the state to certain categories of 


persons who do not themselves make a monetary contribution, either 


voluntarily or compulsorily, towards such grants.  A person who 


desires social assistance must apply for it to the Director- General of 


the Department of Welfare.  The applicant must complete and sign an 


application form in the presence of an attesting officer and the date on 


which that was done is deemed to be the date on which the 


application was made.  If an application is approved, it accrues from 


the date of attestation (reg.10 (1) of the 1996 Regulation).   The 


administration of social assistance can be delegated to the 


                                                 
80 The preamble to the Social Assistance Act 13 of 2004 is as follows:” Since the Constitution of 
the Republic of South Africa Act 108 of 1996, provides that everyone has the right to have 
access to social security, including, if they are unable to support themselves and their 
dependants, appropriate social assistance, and obliges the state to take reasonable legislative 
and other measures, within its available resources, to achieve the progressive realization of 
each of these rights;  And since the effective provision of social assistance requires 
uniform norms and standards, standardized delivery mechanisms and a national policy for 
the efficient, economic and effective use of the limited resources available for social assistance 
and for the promotion of equal access to  government service. Therefore, in order to prevent 
the proliferation of laws, policies and approaches to the execution thereof from materially 
prejudicing the beneficiaries or recipients of social assistance as well as  the economic 
interests of provinces or the Republic as a whole or from impeding the  implementation of a 
national social assistance economic policy; 
And in order to assist in securing the well-being of the people of the Republic and to provide 
effective, transparent, accountable and coherent government in respect of social assistance for 
the Republic as a whole. 
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Government of each province if such province has the administrative 


capacity to perform the functions properly81. 


 


There are two types of social assistance grants:82 


(a) social grants (and related grants) provided to or for the benefit of 


persons who are unable to care for themselves without such 


assistance, and  


(b) child-care grants provided to persons to enable them to care for 


children in need. 


 


Eligibility for social grants 


 


The Social Assistance Act 59 of 1992 provides for three categories of 


persons who are eligible for social grants83 


- Aged persons- a person is regarded as aged if he has reached 


the age of 65 years (in case of a man) and 60 years (if a woman). 


- Disabled persons - a disabled person is a person who has 


reached the age of 18 years and has a medically confirmed physical or 


mental disability of longer than six months’ duration which makes 


him/her unfit to earn sufficient means to provide for his/her 


maintenance. 


-War Veterans- This is a person who has reached the age of 60 years 


or who has a physical or mental disability, which makes him/her, 


unfit to provide for his/her maintenance, and who performed military 


service. 
 
                                                 
81 In terms of Sections 3 and 6(1) of the Welfare Laws Amendment Act 106 of 1997. 
82 Section 4 of the Social Assistance Act 13 of 2004 provides that the Minister, in concurrence 
with the    Minister of Finance must make moneys available for the following purposes- 
(a) child support grant; 
(b) a care dependency grant; 
(c ) a foster child grant; 
(d)  a disability grant; 
(e)   an older person’s grant; 
(f) a war veteran’s grant; and  
(g) a grant-in –aid. 
83 Section 2(a) of the Social Assistance Act 59 of 1992. 
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Interestingly an unemployed person will qualify for a social grant only 


if he/she falls into one of the above categories.  The Social Assistance 


Act 13 of 2004 has listed persons who are eligible for social 


assistance84. 


 


Conditions to be met by eligible persons 


 


The Social Assistance Act, 199285 provides conditions to be met for a 


person to qualify for a social grant.  The Social Assistance Act, 2004 


will bring innovations to the Social Assistance Act, 1992.  In terms of 


the Social Assistance Act, 2004 the definition of a South African 


Citizen will mean a person who has acquired citizenship in terms of 


the South African Citizenship Act, 199586, and will include any person 


who is not a South African Citizen and who prior to 1 March 1996 was 


in receipt of a benefit similar to a grant in terms of any law repealed.  


The Social Assistance Act, 2004 will apply to a person who is not a 


South African citizen, if an agreement contemplated in section 231(2) 


of the Republic of South African Constitution, 1996, between the 


Republic and the country of which that person is a citizen makes 


provision for this Act to apply to a citizen of that country who resides 


in the Republic. 


  
                                                 
84 Section  5 of  the Social Assistance Act, 2004, provides 
(1) A person is entitled to the appropriate social assistance if he or she (a) is eligible in terms 
of Section 6 (child support grant); Section 7 (child dependency grant); Section 8 (foster child 
grant), Section  9 (disability grant); Section 10 (older persons grant); Section 11 (war veterans 
grant);  Section 12 (grant-in-aid) or Section 13 (social relief of distress). 
85 Section 2 provides conditions to be met by the applicant for a social grant:- 


(a) he/she must be a resident of South Africa at the time of the application. 
 (b) he/she must be a South African citizen 


(c) he/she must satisfy the authorities that he/she or his/her spouse, is unable to 
support himself or herself or contribute towards his/her maintenance. 


 (d) he/she does not already receive a social grant. 
 (e) he/she is a full-time student who is not older that 21 years ( and a disabled 
person) and unable to support himself or herself; and 
(f) in the case of a disabled person, Section 3 of the Welfare Laws Amendment Act 106 of 1997 
provides that he/she has a disability which makes him/her incapable of entering the labour 
market, and he/she does not refuse employment, that is within his/her capacity and which 
makes him/her to generate income to provide in part or in full for his/her maintenance. 
86 South African Citizenship Act 88 of 1995 







 26 


Mokgoro J, delivering a majority judgment in Mahlaule & others v 


Minister of Social Development and Others87 effectively amended 


Section 3 of the Social Assistance Act 59 of 1992 regarding a person 


who is entitled to the appropriate social grant by including a 


permanent resident within the Republic.  According to the judgment 


the above words should be read-in in the section.  The read-in will 


also apply to section 4(b) (ii) of the Social Assistance Act 1992 and 


section 4(b)(ii) of the Welfare Laws Amendment 106 of 1997. 


 


It is abundantly clear that the main purpose of social grants is to 


alleviate poverty among  members of the community.  Strategies need 


to be developed for the purpose of poverty reduction.  Three questions 


come to mind:- 


 (a) Are individual legally enforceable entitlements to the benefits 


of social and  economic rights, particularly social assistance 


benefits, an important or even necessary tool in fighting poverty 


and realizing social and economic rights? 


 (b) Should anti-poverty policy privilege wage work and family 


contributions? 


 (c) In light of economic globalisation, what problems are 


associated with viewing poverty reduction strategies, particularly 


social welfare programmes, within a framework of nation-states 


and their subdivisions.88 


 


Socio-economic rights in South Africa have been dominated by two 


concerns.  The South African government had within their quite 


different economic and legal contexts, routinely highlight the tension 


between resource scarcity and the provision of socio-economic rights.  


In reality the perception of an inherent tension between resource 


                                                 
87 2004(6) SA 505 (CC) at 544 para 96. 
88 Williams, LA ‘Issues and challenges in addressing poverty and legal rights’ (2005) 21 
SAJHR 436. 
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scarcity and the realisation of socio-economic rights plays a central 


role in the interpretation and implementation of such rights.89 


 


The Constitutional Court in Grootboom and Soobramoney, however, 


has opted for “progressive realization” and rejected the minimum core 


obligation which firmly stakes out for South Africa a position of great 


judicial deference to the legislature.  Thus in Khosa & others v Minister 


of Social Development & others90 the Constitutional Court held that 


the parliament is not only required to distribute social welfare benefits 


on some “reasonable” basis, but specifically a reasonable basis that 


respects the Constitution’s commitments to the dignity and equality of 


“everyone”.   


 


The individual’s entitlement to enforce the social security rights was 


confirmed by Chetty J in January v MEC for Welfare, Eastern Cape 


Provincial Government & another91 when he stated:   


 


“It is common cause that when the applicant attained the age of sixty, 
she qualified for a social grant for the aged (popularly referred to as 
an old-age pension) in terms of the Social Assistance Act 59 of 1992. 
The applicant nonetheless, only applied for such grant when she 
reached the aged of 64.  She forwarded her application to the 
department.  It is not in issue that she qualified for assistance under 
the Act and that her application complied fully with the terms of the 
Act and the regulations promulgated thereunder. 


 
Three years elapsed.  During that period the applicant made regular 
enquiries concerning the fate of her application.  Her efforts produced 
no tangible results. She was thus ultimately compelled to employ the 
machinery of the law to enforce her constitutionally entrenched 
rights.” 


 


                                                 
89 Government of the Republic of South Africa v Grootboom 2001(1) SA 46(CC); Minister of Health & 
others v Treatment Action Campaign 2002(5) SA 721 (CC) par 25, Soobramoney v Minister of Health 
(KwaZulu Natal) 1998 (1) SA 765 (CC); Ex Parte Chairperson of the Constitutional Assembly: In re 
Certification of the Constitution of the Republic of South Africa 1996 (first Certification judgment) 
1996(4) SA 744 (CC).  The Court held that “ the inclusion of socio-economic rights may result 
in courts making orders which have direct implications for budgetary matters.  Nevertheless, 
we are of the view that the right (socio-economic rights) are at least to some extent, justiciable. 
90 2004(6) SA 505 (CC). 
91 [2002] 4 All SA 606 SE at para 3. 
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The second concern is about separation of powers especially the 


question of parliamentary supremacy and judicial review of 


parliamentary action is intimately entwined in the debate about the 


constitutional incorporation of socio-economic rights. 


 


III. CANCELLATION OF AND BUREAUCRATIC DELAYS IN 
PROCESSSING SOCIAL GRANTS  
 
 


In this part of the discussion, the atypical administrative law 


jurisprudence arising out of violation of the applicants’ right to lawful, 


reasonable and procedurally fair administrative action as a result of 


bureaucratic delays in processing social grant by the Eastern Cape 


authorities will be examined. Particular attention will be paid to the 


spate of cases that has considered the ensuing battle between poverty 


and the bureaucratic red-tape in the administration of the Eastern 


Cape Province surrounding social security and welfare grants to the 


indigent old-age pensioner, the infirm and disabled persons. The 


laziness and incompetence, however, may be best evidence of 


bureaucratic negligence threatening the constitutional rights of large 


number of vulnerable persons in “an area of governmental 


responsibility closely related to human dignity.”92 It is well known that 


people affected by a policy decision are, from a practical point of view, 


unable to litigate on their own behalf.93 In echoing this line of 


reasoning in Mohlomi v Minister of Defence,94 Didcott J stated:95 


                                                 
92 Mashavha v President of the Republic of South Africa and others 2005(2) SA 476 (CC), para 51 per 
Van der Westhuizen J. See further Liebenberg, S “The value of human dignity in interpreting 
socio-economic rights” (2005) 21 SAJHR 1. 
93 Budlender, G ‘The accessibility of administrative justice’ (1993) Acta Juridica 128, 131 
writing about public interest litigation in South Africa prior to 1994, set out the nub of the 
standing issue thus: ‘[o]ften, people whose rights are infringed cannot themselves go to court 
to protect them. There are many possible reasons for this: for example, they may not be aware 
of their rights, or they may fear victimization. This is particularly likely in the field of 
administrative justice, where the subject will often have a continuing relationship with the 
public authority, and may fear challenging powerful administrators. In such cases the rules of 
locus standi stultify justice, because the only person who is permitted to challenge the 
unlawful action in question is unable to do so.’ Also useful are Plasket, C Standing, welfare 
rights and administrative justice: Maluleke v MEC, Health & Welfare, Northern Province’ (2000) 
17(4) SALJ 647; Loots, C ‘Standing to enforce fundamental rights’ (1994) 10 SAJHR 49; 







 29 


‘That disparity must be viewed against the background depicted by 
the state of affairs prevailing in South Africa, a land where poverty 
and illiteracy abound and differences of culture and language are 
pronounced, where such conditions isolate the people whom they 
handicap from the mainstream of the law, where most persons who 
have been injured are either unaware of or poorly informed about 
their legal rights and what they should do in order to enforce those, 
and where access to the professional advice and assistance that they 
need so sorely is often difficult for financial or geographical reasons.’ 


 


In pith and substance, the Eastern Cape High Court has had to 


struggle with antithetical bureaucratic culture that is inimical to the 


constitutional ethos of professionalism, fairness, accountability and 


accessibility. Erratic administration often results in arbitrariness and 


undermines qualitative administration in a democratic state.96  


 


Cancellation of social assistance grants   


 


Before turning to present case law developments highlighting the 


problem of suspension and termination of social assistance without 


notice to the grantees, it is necessary to outline the fragmented social 


assistance system bequeathed by the apartheid system97 upon the 


new national and provincial governments in the wake of the 1994 


democratic elections. In the provinces that incorporated the TBVC 


states and homeland administrations, the payment of social security 


pensions and grants was chaotic.98 There were 17 different 


administrations in South Africa dealings with pensions and disability 


grants; in Limpopo alone there seven different administrations. It soon 


                                                                                                                                            
Okpaluba, C ‘Of “forging new tools” and “shaping innovative remedies”: Unconstitutionality 
of legislation infringing fundamental rights arising from legislative omissions in the new 
South Africa’ (2001) 12 (3) Stellenbosch Law Review 462 and ‘Extraordinary remedies for breach 
of fundamental rights: Recent developments’ (2002) 17 (1) SA Public Law 98. 
94 1997 (1) SA 124 (CC); 1996 (12) BCLR 1559 (CC). 
95  Mohlomi v Minister of Defence supra para 14. 
96 Handy Ventures CC v Tshwane Metropolitan Municipality 2004 (1) SA 199 (T) para 11 per Patel 
J. 
97  For a sustained historical account see: Pollak, H “State social pensions, grants and social 
welfare” in Van der Horst, S & Reid, J (eds) A Review of Race Discrimination in South Africa 
(1981) 152-184. 
98 For a full account see Rangani v Superintendent-General, Department of Health & Welfare 1994 
(4) SA 385 (T), 388A-J and 389A-I. 
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became apparent to the welfare authorities, particularly in the Eastern 


Cape and Limpopo that with the plethora of administrations, multiple 


frauds and improper payments were taking place. Records had been 


deliberately damaged or destroyed by officials at the time of, and after, 


the 1994 elections. Fraud was rampant not only by those 


administering the system, but also by doctors who were classifying 


people as disabled when they were not. Professionals such as teachers 


and nurses were receiving pensions to which they were not entitled 


and the department inspectors ‘had their hands full’. It has been 


estimated that fraudulent beneficiaries, including non-existent or 


‘ghost’ beneficiaries were costing he state between R14m and 28m per 


month. 


 


In order to rectify the widespread maladministration and corruption, 


various systems to overcome the problem were introduced, including a 


national computer system. One of the preferred methods adopted by 


the welfare authorities in both Eastern Cape and Limpopo was to 


suspend payment to all suspicious beneficiaries appearing on the 


national computer system and allow those who did qualify to present 


themselves for reinstatement. The questionable records did not 


necessarily mean that the social grants beneficiaries were not entitled 


thereto because the records as a whole were chaotic. Bearing in mind 


the chaotic state of the records, the decision to summarily and 


unilaterally stop payments inescapably resulted in anguish and 


deprivation for many of the most vulnerable and marginalized 


members of society. And, one can hardly offer complaint in a more 


jeremiad tradition than Cameron JA graphically did in Permanent 


Secretary, Department of Welfare, Eastern Cape Provincial Government 


& another v Ngxuza & others,99 in a passage that warrants repetition 


in full: 100  


‘All this speaks of a contempt for people and process that does not 
                                                 
99 2001 (10) BCLR 1039 (SCA). 
100 Permanent Secretary, Department of Welfare, Eastern Cape Provincial Government & another 
supra, para 15. 
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befit an organ of government under our constitutional dispensation. It 
is not the function of the courts to criticise government government’s 
decisions in the area of social policy. But when an organ of 
government invokes legal processes to impede the rightful claims of 
its citizens, it not only defies the Constitution, which commands all 
organs of state to be loyal to the Constitution, and requires that 
public administration be conducted on the basis that “people’ need 
must be responded to”. It also misuses the mechanisms of the law, 
which it the responsibility of the courts to safeguard. The province’s 
approach to these proceedings was contradictory, cynical, expedient 
and obstructionist. It conducted the case as though it was combating 
were in terms of secular hierarchies and affluence and power the least 
in its sphere. We were told, in extenuation, that unentitled claimants 
were costing the province 65 million per month. That misses the 
point, which is the cost the province’s remedy exacted in human 
suffering on those who were entitled to benefits. What is more, the 
extravagant cost of “ghost” claimants would seem to justify the 
expense of imperative administrative measures to remedy the problem 
by singling out the bogus – something the province has failed to do. It 
cannot warrant unlawful action against the entitled. 


 


What has been said elsewhere101 may, with respect, be repeated here 


with equal effect: public powers and functions such as the power to 


decide on an entitlement to social assistance are given to 


administrative officials for a purpose: they are intended to be 


exercised in the furtherance of the public interest.102  Consequently, 


                                                 
101 The matter was pointedly put by the late Chief Justice who, while commenting on the 
constitutional validity of the action of the legislative chamber in suspending one of its 
members for exercising what was obviously her right under the 1996 Constitution had 
observed in Speaker of the National Assembly v De Lille & another 1999 (4) SA 863 (SCA), 868-9 
para 14, that: “This enquiry must critically rest on the Constitution of the Republic of South 
Africa Act 108 of 1996. It is supreme – not Parliament, however bona fide or eminent its 
membership, no President, however formidable be his reputation or scholarship, and no 
official, however efficient or well-meaning, can make any law or perform any act which is not 
sanctioned by the Constitution. Section 2 of the Constitution expressly provides that law or 
conduct inconsistent with the Constitution is invalid and the obligations imposed by it must 
be fulfilled. It follows that any citizen adversely affected by any decree, order or action of any 
official or body, which is not properly authorised by the Constitution is entitled to the 
protection of the Courts. No Parliament, no official and no institution is immune from judicial 
scrutiny in such circumstance.” 
102 Julius v Lord Bishop of Oxford [1880] 5 AC 214, 225, in which the principle was stated thus: 
‘My Lords, the cases to which I have referred appear to decide nothing more than this: that 
where the power is deposited with a public officer for the purpose of being used for the 
benefit of persons who are specifically pointed out, and with regard to whom a definition is 
supplied by the Legislature of the conditions upon which they are entitled to call for its 
exercise, the power ought to be exercised, and the Court will require it to be exercised.’ In Ex 
parte Attorney-General Namibia: In Re: The Constitutional Relations between the Attorney-General 
and the Prosecutor-General 1995 (8) BCLR 1070 (NmS) at 1078H Leon AJA said ” In a 
constitutional state the government is constrained by the Constitution and shall govern only 
according to its terms; subject to its limitations and not for agreed powers and agreed 
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when officials fail to exercise their powers or perform their functions, 


affected parties may require defaulting officials to perform their 


duties.103 Where the power or function is discretionary in nature, an 


order may be issued to compel the administrative official to take a 


decision, although it usually will not be competent to compel the 


official to decide in a particular way.104 


 


The rule of law demands that the exercise of public power should not 


be arbitrary or irrational.105 The implications are that the 


administration does not have a carte blanche to behave as it wishes. 


In other words, the administration is constrained by the Constitution 


and the law, and networks of constitutional institutions are created to 


ensure that it operates within the limits of the Constitution and the 


law.106 


 
                                                                                                                                            
purposes. But it means much more. It is a wonderfully complex and rich theory of political 
organization. It is a composite of different historical practices and philosophical traditions. 
These are structural limitations and procedural guarantees that limit the exercise of State 
power. It means in single phrase immortalized in 1656 by James Harrington in The 
Commonwealth of Oceana “government of laws and not of men.” See further: Fuller, L ‘The 
forms and limits of adjudication’ (1978) 92 Harvard LR 353; Barak, A ‘The role of the Supreme 
Court in a democracy’ (1999) 33 Israel LR 1; Friedman, B ‘Dialogue and judicial review’ (1993) 
91 Michigan LR 577; Minow, M ‘Foreword: Justice engendered’ (1987) 10 Harvard LR 10. 
103 Baxter, Administrative Law, 414. 
104 Chotabhai v Union Government (Minister of Justice) and Registrar of Asiatics 1911 AD 13, 
especially the judgment of Lord De Villiers CJ at 25-31. 
105The importance for an organ of state of acting within the powers granted is emphasised by 
Navsa JA in Gerber & others v MEC of Development  & Planning & Local Government, Gauteng & 
another 2003 (2) SA 344 (SCA) paras 34 and 35: [34] It is abundantly clear … that the Council 
and the MEC failed to properly appreciate their functions and powers. The Council cannot be 
heard to say that the wrong reference to legislation is cured by the fact that it has original 
powers to impose property rates. The question whether it had the power to act in the manner 
complained of and to impose the rates in question… 
[35] The Republic of South Africa is a Constitutional state. Local authorities and other state 
institutions may act only in accordance with powers conferred on them by law. This is the 
principle of legality, an incident of the rule of law…’ 
Currie, I &  De Waal, J Bill of Rights Handbook 5ed, 13 & I that: “The rule of law therefore 
means more than the value neutral principle of legality. It also has implications for the 
content of law and government conduct. In this regard it has both procedural and substantive 
components. The procedural component forbids arbitrary decision-making. Not only the 
executive, but Parliament itself may not act capriciously or arbitrarily.” See also Klaaren J 
‘Redlight, greenlight: Fedsure Life Assurance v Greater Johannesburg Transitional Metropolitan 
Council; Premier, Mpumalanga v Executive Committee, Association of State-Aided Schools, Eastern 
Transvaal’ (1999) 15 SAJHR 11. 
106 Vumazonke supra at para 11. 
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Bacela v MEC for Welfare, Eastern Cape Provincial Government107 


stands for the proposition that cancellation of a pension grant without 


notice is an abridgement of the right to procedurally fair 


administrative action and to dignity. The appellant in Bacela had 


applied for an old age pension.  She was informed by the Department 


of Welfare that her application had been approved.  She was informed 


further that she was entitled to some arrears in terms of the Social 


Assistance Regulations.  She went on several occasions to the pay 


point to which she had been directed by the Department but was told 


that there was no money for her.  


 


At the same time the Department   issued a circular instructing the 


officials to stop paying arrears to successful applications for social 


grants.108  On the return date the court, per Melunsky J, granted an 


order by consent that directed the respondent to commence paying 


the applicant her monthly pension within a week of the date of the 


order and to continue to pay her for as long as she qualified for an old 


age pension.  The matter was then postponed for a week for the other 


outstanding issues to be dealt with.  On the return day, Mpati J held 


that the respondent was not authorized by law to suspend payment of 


arrears to successful applicants for pension.  The court held that the 


respondent’s decision not to backdate pension payments to the date 


on which such pension payment accrued was unlawful and of no force 


or effect.   


                                                 
107 1998 (1) All SA 525 (EC). See also unreported decision of Sibiya v The District Pension 
Officer, Umlazi & another, Case No 5486/84, Durban and Coastal Local Division. 
108 The decision of the MEC for Welfare to suspend payment of arrear pensions is contained 
in a circular dated 26 September 1997, addressed to all regional directors and headed “Non-
processing of new applications and non-payment of backlogs”. The first paragraphs of the 
said circular read as follows: 
“1. The Department of Welfare would like to bring to the notice and attention of all 


regional directors that due to the high levels of corruption, fraud and abuse of the 
social security system as well as illegitimate beneficiaries on the system the 
department is currently facing serious budgetary constraints. 


2. This has resulted in the department not having funds to meet applications for social 
grants at the present moment. 


3. This furthermore means that the department would be in no position to backdate any 
payment of social security from the date of the application.” 
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The facts in Maluleke v MEC, Health & Welfare, Northern Province109 


were that the Health and Welfare Department was experiencing 


administrative chaos exacerbated by endemic corruption. A key 


feature of dealing with administrative challenges involved cancellation 


of some 92 000 grants deemed to be “suspect beneficiaries”. Maluleke 


brought an application on her behalf and for everyone else in her 


position for an order declaring that the cancellation of old age pension 


grants was unlawful and directing the Department to pay interest on 


the amounts withheld. Southwood J held that the suspension of 


Maluleke’s pension on the basis that she had been identified as “a 


suspect beneficiary” whose particulars needed to be verified was 


unlawful. 


 


It is trite that a social grant once granted bestows upon a grantee a 


right to receive that grant until it is terminated in accordance with the 


provisions of the applicable statute, read together with the 


administrative law provisions of the Constitution as well as PAJA. The 


principle that the rules of natural justice and legitimate expectation 


apply in this situation was summarised by Kirk-Cohen J in Rangani 


citing established authorities:110 


‘In this regard I refer to the judgement of Corbett CJ in Administrator, 
Transvaal & others v Traub & others 1989 (4) SA 731 (A) at 756E-H: 
‘The concept of a legitimate expectation, as giving a basis for 
challenging the validity of the decision of a public body on the ground 
of its failure to observe the rules of natural justice was given the 
stamp of approval by the House of Lords in O’Reilly v Mackman and 
Others and Others Cases … 
 
It is clear from these cases that in this context “legitimate 
expectations” are capable of including expectations which go beyond 
enforceable legal rights, provided that they have some reasonable 
basis … The nature of a legitimate expectation and the circumstances 
under which it may arise were discussed at length in the Council of 
Civil Service Unions supra … 
 


                                                 
109 1999 (4) SA 367 (T). 
110 Rangani v Superintendent-General, Department of Health & Welfare 1994 (4) SA 385 (T), 392F-J 
and 393A. 
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After indicating that the phrase “reasonable expectation” and 
“legitimate expectation” were to be equated and having expressed a 
preference for the latter, Lord Roskill continued (at 945g): 
] 
“The principle may now be said to be firmly entrenched in this branch 
of the law. As the cases show, the principle is closely connected with 
‘a right to be heard’. Such an expectation may take many forms. One 
may be an expectation of prior consultation. Another may be an 
expectation of being allowed time to make representation …”’ 


  


Here the applicant, a destitute, hardly literate woman had been 


recipient of a disability grant. She was one of the 92 000 plus 


beneficiaries of social and disability pensions whose payment were 


terminated or suspended without prior notice by the department to 


enable the authorities to clear up the unbridled abuse of the system 


by fraudulent beneficiaries. The court found that the decision to 


suspend the applicant’s disability pension was neither overtly nor 


implicitly sanctioned by the Social Pensions Act 7 of 1976 (Gazankulu) 


and the regulations made under the Act. In the result the action taken 


by the department was unlawful and null and void. 


 


In rejecting the respondent department’s contention that the audi 


alteram partem rule had to be relaxed and that an ex post facto 


hearing was sufficient, his lordship reasoned as follows:111 


‘Besides the Constitution, common law and natural justice postulate 
as a sine qua non the application of the audi alteram partem rule. 
This requirement is of ancient origin and I refer to R v University of 
Cambridge (1723) 1 Strange 557 where the following was said: 


 
‘I remember to have heard it observed by a very learned man upon 
such an occasion, that even God Himself did not pass sentence upon 
Adam before he was called upon to make his defence. “Adam, says 
God, where art thou? Hast thou not eaten of the tree, whereof I 
commanded thee that thou shouldst not eat? And the same question 
was put to Eve also.’ 


 


Mpofu v MEC for Welfare & Population Development, Gauteng & 


another112 provides a further example of a situation where a disability 


                                                 
111 Rangani v Superintendent-General, Department of Health & Welfare 1994 (4) SA 385 (T), 394H-J. 
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grant was cancelled without a notice. The applicant had been a 


recipient of a disability grant from 1993 until the authorities cancelled 


it in 1998. The department justified its decision on the basis that 


Mpofu’s grant had been a temporary one and that it had elapsed.  In 


the result, the court held that the right to procedural fairness had 


been violated and that the failure to afford the applicant an 


opportunity to state his case had vitiated the decision in question.  


 


In Bushula & others v Permanent Secretary, Department of Welfare, 


Eastern Cape & another113 Van Rensburg J  was confronted with a 


situation in which the welfare authorities had set out in their papers 


the procedure that they had used to cancel all grants in the review 


process. The procedure utilised for this purpose by the department 


was that, after pensioners were given notice by means of radio, print 


media and pamphlets that grants were to be reviewed, they were 


required to complete certain forms, and thereafter a decision was 


taken on whether to continue payment of the grant or to cancel it. At 


no stage was a person informed that he or she was in danger of having 


his or her grant cancelled. In holding that the department’s procedure 


did not comply with the requirements of procedurally fair 


administrative action, Van Rensburg J stated:114 


‘A disability grant, once granted, confers upon the beneficiary the 
right to receive that grant until it is lawfully terminated in terms of 
the Act and the regulations. In my judgement such right cannot be 
validly terminated without the rules of natural justice and the right to 
fair administrative action, including the right to be heard, being 
observed.’ 


 


The decision to cancel the first applicant’s disability grant was clearly 


a decision which prejudicially affected an existing right. Furthermore, 


the Act and the regulations do not, either expressly or by implication, 


                                                                                                                                            
112 WLD Case 99/2848 unreported judgment of 18 February 2000. See also Maphumulo & others 
v MEC for Social Welfare & Pension, KwaZulu-Natal DCLD Cases 6306/2000; 2973/2000; 
3741/2000; 4040/2000; 1358/2000; 3592/2000 unreported judgment on 22 November 2000..                                                                                                                                                                                                                                                                                                                    
113 2000 (2) SA 849 (E). 
114 Bushula & others v Permanent Secretary, Department of Welfare, Eastern Cape & 
another supra 950A. 
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exclude the right to be heard. In the circumstances, I consider that 


the first applicant was entitled to a hearing before his right was 


cancelled.’ 


 


His Lordship held that the applicant was entitled to notice of the 


intended action against him and that the ‘generalised notice 


procedure’ that the department employed did not constitute proper 


notice. Given the hardship occasioned by cancellation of a disability, it 


is imperative that ‘adequate steps should be taken to ensure that the 


beneficiary receives such notice’. That notice must inform the affected 


person ‘of salient factors which will fall to be considered and should 


further state when and where the opportunity to be heard may be 


exercised’.115  The right to procedural fairness meant that the 


recipient of a disability grant was entitled to a proper hearing before 


action was taken against him or her:116 


‘The completion of the application form and the medical report form 
handed to the first applicant by the welfare clerk cannot be regarded 
as conveying to him the right to be heard in an enquiry concerning his 
right to continue receiving his disability grant. The application form 
was clearly completed by somebody other than the first applicant 
because he is illiterate. In fact he was unable to even sign the form 
and instead appended his thumb print thereto. The medical report 
form was completed by the District Surgeon of Molteno, who 
incidentally found the first applicant to be permanently 100% 
disabled. Neither of these forms indicated that their completion was 
for the purpose of reviewing the first applicant’s disability grant.’ 


 


In the final result, the respondent’s failure to satisfy the requirements 


for a fair procedure as an essential element in the determination 


whether or not   to cancel the first applicant’s disability grant rendered 


its decision null and void. 


 


Analogous situation arose in Ngxuza v Permanent Secretary, 


Department of Welfare, Eastern Cape & another, where four applicants 


brought motion proceeding against the Eastern Cape Provincial  


                                                 
115 Bushula & others supra at 855I. 
116 Bushula & others supra at 856D-E. 
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Government seeking reinstatement of the disability grants they had 


been receiving under the Social Assistance Act of 1992, and which the 


government had terminated without notice to them. Many Eastern 


Cape disability grantees were in similar predicament.  The applicants 


had sought to institute a representative, class action and public 


interest proceedings in terms of s 38(b)(c) and (d) of the Constitution.  


 


The court observed that the applicants averred that the procedure 


used was ‘unlawful for want of compliance with the basic principle 


that they should be afforded a hearing’ and the department did not 


dispute this.  The department resisted the applicants’ class action on 


the basis that they did not have standing to pursue relief on behalf of 


everyone else whose grants had been cancelled during the 1996 review 


process.117 The applicants were granted leave to proceed. 


 


The Eastern Cape government appealed to the Supreme Court of 


Appeal challenging both the grant of leave to institute the class action 


and the disclosure order. On appeal the government contended that (i) 


that the order did not adequately define the class; and (ii) it wrongly 


and without jurisdictional warrant included in the class residents of 


the Eastern Cape outside the domain of the Eastern Cape Division of 


the High Court. The crucial issue therefore became the terms of the 


order. 


 


Cameron JA, on behalf of the court, began by noting that ‘the law is a 


scarce resource in South Africa. This case shows that justice is even 


harder to come by.’118 He then went on to consider the nature of class 


actions. The Constitution had created the express entitlement that 


“anyone” asserting a fundamental right could litigate “as a member of, 
                                                 
117 Cf Lifestyle Amusement Centre (Pty) Ltd & others v The Minister of Justice & others 1995 (1) 
BCLR 104 (C) and Maluleke supra, criticized by Plasket, C ‘Standing, welfare rights and 
administrative justice: Maluleke v MEC, Health & Welfare, Northern Province’ (2000) 117 SALJ 
647. 
118 Ngxuza supra at para 1. See further Plasket, C ‘The exhaustion of internal remedies and 
section 7(2) of the Promotion of Administrative Justice Act 3 of 2000’ (2003) 119 SALJ 50. 
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or in the interest of, a group or class of persons”. Although the 


Constitution had expressly created the possibility of a class action, the 


Constitution was silent as to how it was to be developed and 


implemented. This left the task to the courts, which section 39(2) 


enjoined to promote the spirit, purport and object of the fundamental 


rights provisions when developing the common law, and upon which 


section 173 conferred inherent power “to develop the common law, 


taking into account the interests of justice.” 


 


The government’s complaint that the class was not adequately defined 


in the order of the court a quo was difficult to appreciate. The 


quintessential requisites for a class action were all present. Cameron 


JA set out the reasons for finding that there could be no complaint 


about the manner in which the order defined the class. The 


government’s complaint about jurisdiction was also unfounded: 


‘The original applicants were entitled to sue the province in the 
Eastern Cape Division, which has its seat at Grahamstown, since they 
received their disability pensions within the domain of that court. 
Such intra-jurisdictional receipt of pension created a similar 
jurisdictional tie (ratio jurisdictionis) between a significant portion of 
the envisaged class and the provincial government.’ 


 


 A class action was an innovation expressly mandated by the 


Constitution. Once an applicant had established a jurisdictional basis 


for his or her own suit, the fact that extra-jurisdictional applicants 


were sought to be included in the class could not impede the progress 


of the action. 


 


The lesson from aforegoing cases is that the method the welfare 


authorities had chosen to verify and update its pensioner records was 


indiscriminately harsh. The beneficiaries whose grants had been 


terminated were victims of official excess, bureaucratic misdirection 


and unlawful administrative methods. 
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So much, then, for the lamentable state of affairs caused by the 


wholesale and arbitrary cancellation of social assistance grants. But 


how about the unsatisfactory performance of the welfare department 


in processing social grants applications? 


 


Bureaucratic delays in processing social grants 


 


The question of what constitutes unreasonable and undue delay has 


been somewhat vexing for the judiciary. If there is an unreasonable 


delay, the court has discretion whether the application should be 


condoned or whether it should be non-suited.119 When considering 


whether delay was unreasonable, the court is involved essentially in 


determining an issue of fact. 


 


The authorities assert that the rationale for the delay rule is to bar a 


party from proceeding who wished to “drag a cow long dead out of a 


ditch.”120 As Corbett J (as he then was) put it in Hanmaker v Minister 


of the Interior:121  


“an undue and unreasonable delay on the part of an aggrieved party 
in initiating review proceedings may cause prejudice to the other 
parties to the proceedings and that, therefore,   in such cases the 
court should have the power to  refuse to entertain the review”.   


 


Speaking in the judgement in Wolgrociers Afslaers (Edms) Bpk v 


Munisipaliteit van Kaapstad122 Miller JA laid down the two stage 


approach to undue delay as follows:-  first, a court must decide 


whether the proceedings were brought within a reasonable time and, 


secondly, if not, it must decide whether the unreasonable delay ought 


                                                 
119 Gencor SA v Transitional Council for Rustenburg 1998(2) SA 1052 TPD at 1065F-1066A; 
Setsokosane Busdiens Bpk v Voorsitter  (Edms) Nasionale Vervoerkommissie, en ‘n ander 1986(2) SA 
57 (A) at 86 C-F and 86I-87A; Radebe v Government of the Republic of South Africa & others 
1995(3) SA 787 (N), 799B-F; Schultz v Voorsitter, Personeel–advieskomittee- van die Munisipale 
Raad van George, en ‘n ander 1983(4) SA 689(C) at 700 A-701B. 
120 See Louw v Mining Commissioner, Johannesburg (1896) 3 OR 190, 200. Baxter, L Administrative 
Law (1984), 715. 
121 1965(1) SA 372(C), 380 C-D. 
122 1978(1) SA 13(A), 39C-D. 
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to be condoned, in which event  it must exercise a discretion taking 


into account all relevant factors (including, but not limited to, 


prejudice to the respondent). The two stage approach was summarised 


by Griessel J in Camps Bay Ratepayers and President Association & 


others v Ministers of Planning, Culture and Administration, Western 


Cape & others123 in the following terms: 


‘(1)  Where no time limit has been specified for the institution of 
review proceedings, such proceedings have to be instituted within a 
reasonable time. 
(2) What amounts to a reasonable time depends on the facts of 
each case.  The length of time is not necessarily decisive. Each case 
depends on its own facts. 
(3) When considering what a reasonable time is to launch 
proceedings, one  has to have regard to the reasonable time 
required to take all reasonable steps prior to and in order to initiate 
those proceedings. 
(4) The common law rule’s rationale is two-fold firstly, an 
unreasonable delay may cause prejudice to other parties. Secondly, 
finality should be reached within a reasonable time in judicial and 
administrative proceedings. 


(5) Prejudice may take many forms. 
(6) Once unreasonable delay is raised as a defence in review 


proceedings, the Court must embark upon a twofold enquiry: the 
first enquiry is whether a reasonable time has elapsed.  This is a 
factual enquiry, the question being whether, in all the 
circumstances, period that has elapsed was unreasonable.  During 
this inquiry the court does not, therefore, exercise a discretion 
although the court does not have to express a value judgment on 
the reasonableness or otherwise of the delay.  Such value 
judgment  cannot be expressed in vacuo, however, but it 
must depend on the  particular circumstances of the case, 
including the applicant’s explanation for the delay. 


(7) If the Court finds that the delay was unreasonable, the inquiry 
ends there.  If the court, however, concludes that the delay was 
unreasonable, the court is then required to embark upon the 
second enquiry, this being whether the unreasonable delay should 
be condoned.  The court exercises a discretion here.’ 


 
In cases in which PAJA applies, the common-law delay rule has been 


supplanted by the more onerous and more stringent provisions of 


Section 7(1) read with section 9 of that Act. Section 7(1) provides that 


‘proceedings for judicial review in terms of s 6(1) must be instituted 


without unreasonable delay and not later than 180 days after  the 


                                                 
123 2001 (4) SA 294(C), 306H-307G. Yuen v Minister of Home Affairs & another 1998(1) SA 958 
(C), 968J-969H; Hayers & another v Minister of Finance & Development Planning, Western Cape & 
others 2003(4) SA 598(C), 629 H-631D. 







 42 


date’ on which any internal remedy has been exhausted or, in the 


absence of an internal remedy, on the date on which ‘the person 


concerned. Section 9(1) of the PAJA provides for the granting of 


condonation for the launching of proceedings outside of the 180-day 


time period, either ‘by agreement between the parties or, failing such 


agreement, by a court or tribunal on application by the person or 


administrator concerned’. In terms of s 9(2), condonation may be 


granted ‘where the interests of justice so require’.124  


 


Bureaucratic red tape in the processing of social grants is one feature 


in the Eastern Cape that can be said to be constant and suggests is 


that Social Development Department remains in a state of stable 


crisis. A common thread in a series of cases that have come before  


the Eastern Cape High Court, applicants had applied for social 


assistance and had either received no response to the applications or 


only received responses shortly before cases were heard in court. 


 


The strident attitude of the judges towards administrative torpor in 


the processing of social grants has been made impressively clear in: 


Somyani v MEC for Welfare, Eastern Cape & another;125 Ndevu v MEC 


for Welfare, Eastern Cape & another;126 Mbanga v MEC for Welfare, 


Eastern Cape & another;127 Permanent Secretary, Department of 


Welfare, Eastern Cape Provincial Government & another v Ngxuza & 


others and Vumazonke. In these cases and others,128 the judges have 


deplored the gross inefficiency and incompetence in the Social 


                                                 
124 On ss 7 and 9 of PAJA, see Hoexter, C The New Constitutional & Administrative Law vol 2 
(Juta, 2002), 287-8. 
125 Unreported, SECLD, CASE No 1144/01, undated quoted in Vumazonke supra para 3. 
126 126 Unreported, SECLD, CASE No 597/02, undated quoted in Vumazonke supra para 4. 
127 2002 (1) SA 359 (SE, 2001 (8) BCLR 821 (SE). 
128 See also Mahambehlala v MEC for Welfare, Eastern Cape Provincial Government 2001 9 BCLR 
899 (SE); Ngxuza & others v Permanent Secretary, Department of Welfare, Eastern Cape Provincial 
Government & another supra; Jayiya supra; Mjeni v Minister of Health & Welfare, Eastern Cape 
2000 (4) SA 446 (Tk); Kate v MEC for Welfare, Eastern Cape 2005 (1) SA 141 (SE; [2005] 1 All SA 
(SE); Mashavha v President of the Republic of South Africa & others 2005 (2) SA 476 (CC); 2004 (12) 
BCLR 1243 (CC). 
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Development Department and the fact that a large numbers of cases 


coming before Court are uncontested by the Department:129  


‘…not because they see themselves as super-ombudsmen or wish to 
involve themselves in politics, but because the administrative failings 
of the department have consequences that bring its performance 
within the heartland of the judicial function: those failings infringe or 
threaten the fundamental rights of large numbers of people to have 
access to social assistance, to just administrative action and to 
human dignity. When rights are infringed or threatened, the 
impugned conduct becomes very much the business of the judiciary: 
s 38, s 165 and s 172 of the Constitution of the Republic of South 
Africa, 1996 (the Constitution) make it abundantly clear, placing as 
they do a duty on the judiciary to remedy such infractions. The 
problem faced by the judiciary in the Eastern Cape in social 
assistance cases is, however, of a different order. It relates to 
the boundaries of judicial function – to the limits of the 
institutional competence of the courts to engineer 
administrative efficiency.’ 


 


A more apt description of the administrative failing of the welfare 


authorities is found in the often-quoted words of Cameron JA:130 


‘The papers before us recount a pitiable saga of correspondence, 
meetings, calls, appeals, entreaties, demands and pleas by public 
interest organisations, advice offices, district surgeons, public health 
and welfare organisations and branches of the African National 
Congress itself, which is the governing party in the Eastern Cape. The 
Legal Resources Centre played a central part in coordinating these 
entreaties and in the negotiations that resulted from them. But their 
efforts were unavailing. The response of the provincial authorities as 
reflected in the papers included unfulfilled undertakings, broken 
promises, missed meetings, administrative buck-passing, manifest 
lack of capacity and at times gross ineptitude.’ 


 


As early as Somyani Froneman J observed that there were 41 cases on 


his Motion Court roll in which the failure of officials of the department 


of welfare to do their work was the issue. While most ‘had to do with 


the lack of giving of proper attention to the consideration of social 


grants three of the cases had ‘proceeded to the point where the 


respondents were called upon to show cause why they should not be 


committed to prison for contempt of court because of their failure to 


give heed to court orders’. Of these, agreements had been reached on 
                                                 
129 Per Plasket J in Vumazonke supra at para 9. 
130 Permanent Secretary, Department of Welfare, Eastern Cape Provincial Government & another 
supra at para 8. 
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how to proceed in two but, in Somyani, the third case no such 


agreement had been reached.131 Interestingly, the learned judge 


described the case as not being an isolated incident of 


maladministration stating that other courts had commented ‘on the 


provincial administration’s tardiness in complying with its 


constitutional and legislative duties.’132 


 


Likewise, in Ngxuza et al, Froneman J spoke of people who worked for 


organisations that assisted poor and underprivileged people in the 


province telling ‘a tale of lamentable failure on the part of officials of 


the department, at virtually all levels, to give proper attention and 


effort to rectifying and alleviating arbitrary cancellation of disability 


grants.’133 


 


Ndevu was one of 27 similar cases on the motion Court roll that week 


in which all of the applicants had approached the court because, 


having applied for grants, they had either received no responses or 


unsatisfactory responses.  Erasmus J highlighted the fact that the 


applicant found it necessary to turn to the court for assistance would 


indicate that the respondents and the public servants under their 


control have failed to perform their administrative duties properly and 


timeously”. According to his Lordship, it would be unrealistic to 


assume that ‘this is the end of the sorry saga’ because there were 


further 34 similar matters on the next Motion Court roll and, in view 


of the fact that many people do not have access to legal advice and 


representation, ‘the matters that do come to court are probably but 


the tip of the iceberg’. 


 


The Court bemoaned that a disturbing factor was that the 


respondents in all those matters filed notices of opposition but later 


                                                 
131 Somyani supra at 1. 
132 Somyani supra at 3. 
133 Ngxuza et al supra at 617I-J. 
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withdrew them thereby allowing the applicants to take orders 


unopposed.  Erasmus J was particularly concerned with the issues of 


the costs in social assistance cases and vented frustration as 


follows:134  


‘I have obtained from the Registrar a copy of a bill taxed in a similar 
matter.  On that basis these matters tax out at about R4000 per case.  
It would mean therefore that in today’s cases alone about R100 
000.00 will be paid in legal costs in respect of the fees and 
disbursements of the legal representatives of the applicants.  Clearly, 
millions of rands in taxpayers’ money have been wasted in 
unnecessary legal costs occasioned by insolence and/or incompetence 
on the part of public servants.’ 


 


In the opinion of Erasmus J ‘the opposition was merely a manoeuvre 


designed to allow the respondents time to process the claim; which 


tactic then occasioned additional costs.135 


 


From Mbanga Leach J remarked that while ‘patience is a virtue, I 


venture to suggest that even the patience of Job would have been 


tested by the inefficiency of officialdom in this case as, 


notwithstanding regular enquiries being made to the office of the 


Department of Welfare in Port Elizabeth, time passed without any 


indication whether the applicant’s application had been granted or 


refused’.136 


 


Vumazonke involved two sets of cases: on the one hand the first 


applicant for a disability grant had been unsuccessful, and three 


applicants where no decisions had been taken on their applications. 


In relation to the first applicant the reason for rejection was stated in 


a letter to be that the medical officer had not recommended it. The 


existence of the letter was only brought to her attorney’s attention 


after the notice of motion had been issued. When the existence of the 


letter came to light the applicant no longer sought the relief she 


originally claimed, namely an order to compel a decision but, instead, 
                                                 
134 Ndevu supra at 5-6. 
135 Ndevu supra at 5. 
136 Mbanga  at 662H-I. 
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she now claimed an order that she be granted 90 days from the date 


of the order in which to lodge an appeal against such decision. 


 


It was held that the applicant did not require the relief claimed 


because the 90-day period had not yet started to run. When a decision 


is taken to refuse an application for social assistance, the applicant 


must, in terms of regulation 25(2) of the Social Assistance 


Regulations, be informed in writing of the reasons for the refusal and 


of the right of appeal in terms of s 10 of the Social Assistance Act 59 


of 1992. The furnishing of reasons was a precondition for a valid 


exercise of power. In finding that in the case at bar it could not be said 


that  reasons had been given, Plasket J added:137 


‘All that the applicant was told was that it was a medical officer who 
had recommended the refusal of her application for a disability grant. 
No basis for the decision, whether good, bad, or indifferent is 
disclosed: what is required, in order to comply with regulation 25(2) is 
a statement informs the applicant of the basis upon which the 
medical officer arrived at the conclusion that the applicant did not 
apply for a disability grant. In other words, a decision-maker’s 
reasons are constituted by ‘explanations as to why it settles upon its 
final choice’ 


 


Turning to cases where no decisions had been taken on the 


applications, the learned judge concluded that on the department’s 


own terms, three months was the period within which it had 


undertaken to take decisions: any delay beyond three months was 


unreasonable in the absence of special circumstances. In short, the 


applicants had accordingly established the ground of review envisaged 


by s 6(2)(g) of PAJA (namely, failure to take a decision), and the 


applicants were consequently entitled to appropriate relief for the 


infringement of their fundamental right to lawful administrative 


action.138 


 
 
IV. REMEDIES FOR DELAYS IN PROCESSING  


SOCIAL GRANTS 
                                                 
137  Vumazonke supra at para 32. 
138 Vumazonke supra at para 35. 
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Section 38 of the Constitution confers upon the Courts the power to 


grant “appropriate relief”139 to enforce breaches of constitutional 


rights. The Constitution goes further by empowering the Courts when 


deciding a constitutional matter to make any order that is “just and 


equitable”. 140 Like just and equitable, the term appropriate relief is 


incapable of precise definition. However, it has been pointed out 


that:141  


‘The determination of appropriate relief, therefore, calls for the 
balancing of the various interests that might be affected by the 
remedy.  The balancing process must at least be guided by the 
objective first, to address the wrong occasioned by the infringement of 
the constitutional right; second, to deter future violations, third, to 
make an order that can be complied with, and fourth, of fairness to all 
those who might be affected by the relief.  Invariably, the nature of the 
right infringed and the nature of the infringement will provide 
guidance as to the appropriate relief in the particular case.  Therefore, 
in determining appropriate relief, “ we must carefully analyse the 
nature of [the] constitutional infringement, and strike effectively at its 
source.’  


 


In order to place the problem of remedies for delays in processing 


social grants in its thematic context, the seminal Constitutional Court 


                                                 
139 S 38, Constitution of the Republic of South Africa 1996 (1996 Constitution). Midgely, JR 
LAWSA vol 8(1) paras 24-25. submits that “appropriate relief” may include an award of 
damages, although the award should be made only if other remedies would not achieve 
constitutional purpose”. In Minister of Health v Treatment Action Campaign (no 2) 2002 (5) SA 
721 (CC) para 104, the Court said that the power to grant mandatory relief includes the power 
where it is appropriate to exercise some form of supervisory jurisdiction to ensure that the 
order is implemented. The Saskatchewan Court of Appeal interpreted in Saskatchewan Human 
Rights Commission v Kodellas “appropriate” in the following terms: “Appropriateness connotes 
efficaciousness and suitability from the standpoint of the violation itself – a remedy” to fit the 
offence” as it were.  It suggests a remedy that, from the perspective of the person whose right 
was violated, will effectively redress the grievance brought about by the violation. 
140 S 172(1), 1996 Constitution. See also S 24(1), Canadian Charter of Rights & Freedoms 1982. 
See also s 6 of the Hong Kong Bill of Rights Ordinance 1991 to similar effect. S 24(1), 
Canadian Charter of Rights & Freedoms 1982. See also s 6 of the Hong Kong Bill of Rights 
Ordinance 1991 to similar effect. S 8(1) of the Human Rights Act 1998 (UK) speaks of the court 
granting such relief or remedy, or such order “as it considers just and appropriate.” The rest 
of the section, that is, subsections (2) – (6), deals with the award of damages in the event that 
the court finds that the act or proposed act of a public authority is unlawful. 
141 2001 (1) SA 1(CC) Para [45]; Fose v Minister of Safety and Security, 1997 (3) SA 786 (CC)  
(1997) (7) BCLR 851 para [96]. Pieterse, M “Coming to terms with judicial enforcement of  
socio-economic rights” (2004) 20 SAJHR 383, 412. 
141 Olitzki Property Holdings v State Tender Board 2001 (8) BCLR 779 (2001) (3) SA 1247 
SCA). 
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decision in Fose v Minister of Safety & Security142 where the 


availability of constitutional damages as “appropriate relief” for a 


fundamental right’s breach was extensively dealt with remains a 


useful starting point. 


 


It will be recalled that the plaintiff in Fose v Minister of Safety & 


Security claimed constitutional damages as “appropriate relief” in 


terms of section 7(4)(a) of the 1993 Constitution for breach of his right 


guaranteed by section 11(2) of that Constitution not to be tortured or 


subjected to cruel, inhuman or degrading treatment. In claiming 


various sums representing damages for pain and suffering, loss of 


enjoyment of the amenities of life and shock, contumelia, special 


damages in respect of past and future medical expenses in addition to 


the amount of R200 000 which included an element of punitive 


damages, the plaintiff claimed for constitutional damages. 


 


Four issues were put before the Constitutional Court for 


determination. In the first place, the Court was called upon to answer 


a narrow point, that is, whether constitutional damages were available 


in the case at bar. It was not called upon to determine the general 


question as to whether an action for damages in the nature of 


constitutional damages existed in law. Neither was it required to 


decide whether an order for the payment of damages qualified as 


appropriate relief in respect of abridgement or threatened abridgement 


of any right in the Bill of Rights.143 In the second place, it was held 


that there was nothing to suggest that common law or statutory 


remedies would be suitable to redress breaches of fundamental rights 


where such award was necessary to protect and enforce the 


entrenched rights. Put simply place the applicant in the same position 


                                                 
142 1997 (3) SA 786 (CC); 1997 (7) BCLR 851 (CC). For a sustained account see: Okpaluba, C 
“Extraordinary remedy for breach of fundamental rights: Recent developments” (2002) 17  
SAPR/PL 98,111-12; Varney, H “Forging new tools: A note on Fose v Minister of Safety & 
Security” (1998) 14 SAJHR 336, 340-43.  
143 Ibid par 20. 
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that he/she would have been had the public authority not acted 


wrongfully or unlawfully; it will therefore be awarded as one of the 


“potential remedies” available as “appropriate relief” under the 


Constitution. However, such an award could be made to compensate 


persons who had suffered loss as a result of the breach of a statutory 


right if the legislature’s intention was that such persons should be 


compensated. 144 


 


In the third place, the court placed emphasis on the “effectiveness of 


the relief” as the bottom line since effective vindication was the 


ultimate in the enforcement of the entrenched rights. “Without 


effective remedies for breach, the values underlying and the rights 


entrenched in the Constitution cannot be properly upheld or 


enhanced”. To the extent that the existing law fails to provide such an 


“effective remedy”, the court would “forge new tools” and “shape 


innovative remedies,” to achieve the goal set by the Constitution.145 


On the question whether damages would vindicate the fundamental 


rights of the plaintiff allegedly breached, it was found not to be an 


appropriate case in which to award constitutional damages. 


 


Finally, after extensive foray into   comparative jurisprudence, 


including reference to the touchstone Privy Council decision in 


Maharaj v Attorney General of Trinidad & Tobago (2),146 the 


                                                 
144 Per Ackermann J ibid par 60. See also per Kriegler J par 98. 
145 Ibid par 69. The extent to which the Constitutional Court can go to forge new tools and 
shape innovative remedies in ventilation of fundamental rights breaches under the South 
African Constitution can be seen through the following landmark decisions: National Coalition 
for Gay & Lesbian Equality v Minister of Home Affairs 2000 (2) SA 1 (CC); Hoffman v South African 
Airways 2001 (1) SA 1 (CC); Moseneke v The Master 2001 (2) SA 18 (CC). These cases, and those 
others where the Court has brought a dynamic stance to remedial approach in South African 
public law were discussed by Okpaluba, C in “’Of forging new tools’ and ‘shaping innovative 
remedies’: Unconstitutionality of legislation infringing fundamental rights arising from 
legislative omissions in the new South Africa” (2001) 12 Stellenbosch LR 461 esp. at 473-475;  
“Extraordinary remedies for breach of fundamental rights: Recent developments” (2002) 17 
SAPR/PL 98 at 111-117, 126-129 respectively. 
146 [1978] 2 All ER 670; [1978] 2 WLR 902; [1979] AC 385 (PC). Reference to the Maharaj 
judgment, legacy or principle throughout this paper unless the contrary is indicated, is to 
Maharaj (2).    
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Constitutional Court did not uphold or dispute the ruling that 


constitutional damages was an independent cause of action. Instead it 


held that: “the South African common law of delict was flexible and 


under s 35(3) of the interim Constitution should be developed by the 


courts with ‘due regard to the spirit, purport and objects’ of Chapter 


3. In many cases the common law will be broad enough to provide all 


the relief that would be ‘appropriate’ for breach of constitutional 


rights.” 147 


 


Olitzki Property Holdings v State Tender Board148 afforded the Supreme 


Court of Appeal with an opportunity to state its stance on a claim for 


constitutional damages. The question in Olitzki Property Holdings v 


State Tender Board149 was whether a person who had applied for 


tender to supply or contract an item(s) to the Government pursuant to 


its constitutional power, could, on failing to clinch such tender or 


contract, obtain damages as the appropriate relief on the basis of 


governmental infringement of the applicant’s constitutional right to 


lawful, procedurally fair and reasonable administrative action. The 


trial judge had dismissed the claims as unsustainable, since the 


availability to the plaintiff of the remedy of review precluded it from 


claiming damages for its lost profit under either section 187 or the 


administrative justice provisions of the 1993 Constitution.  


 


Cameron JA writing for the unanimous full bench had no doubt that 


civil remedies will play pivotal role in realising the constitutional 


vision of open, un-corrupted responsible administration. However, the 


difficulty of determining the precise remedy or remedies within the 


available range will always depend on the context of the statutory 


provision at hand. The trial judge went on to note that; “I can find no 


basis of interpretation and no applicable principle public 


                                                 
147 1997 (3) SA 786; (7) BCLR 851 (CC) par 58(b). 
148 2001 (8) BCLR 779; 2001 (3) SA 1247 (SCA). 
149 2001 (8) BCLR 779; 2001 (3) SA 1247 (SCA). 
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policy150entitling the plaintiff to claim its lost bargain”.151  In giving 


the court’s rationale for rejecting of the plaintiff’s claim for 


constitutional damages, Cameron JA said: 


‘Certainly the contention that it is just and reasonable, or in accord 
with the community’s sense of justice, or assertive of the interim 
Constitution’s fundamental values, to award an unsuccessful 
tenderer who can prove misfeasance in the actual award its lost profit 
does not strike me in this context as persuasive. As the plaintiff’s 
claim, which amounts to more than R10 million, illustrates, the 
resultant imposition on the public purse could be substantial, 
involving a double imposition on the State, which would have to pay 
the successful tenderer the tender amount in contract while paying 
the same sum in delict to the aggrieved plaintiff. As a matter of public 
policy the award of such an entitlement seems to me to be subject to 
legitimate contention and debate as to impel the conclusion that the 
scheme of the interim Constitution envisaged that it should be a 
matter for decision by the bodies upon whom the legislative duties in 
subsections (1) and (2) were imposed. In these circumstances to infer 
such a remedy judicially would be to venture far beyond the field of 
statutory construction or constitutional interpretation.’152 


 


Hence, we would come to the important question: Does every failure 


on the part government or administrative organ that gives rise to 


abridgement of a fundamental right bring about a successful claim for 


damages? 


 


On this important question, Olitzki Property Holdings unfortunately 


came to the conclusion that an alternative claim for a breach of the 


administrative justice provisions of the Interim Constitution would not 


                                                 
150 It was also held in Steenkamp NO v Provincial Tender Board, Eastern Cape [2006] 1 All SA 478 
(SCA) at 492-493 pars 41, 43 & 44 that the availability of review to an unsuccessful tenderer 
could hardly be an argument for conferring a damages claim on a successful tenderer. To 
allow the successful tenderer an action for damages where the disappointed tenderer had 
none would imply that, during the consideration process, the board owed a legal duty to the 
successful tenderer but not to the other tenderers. Policy considerations would not justify 
such discrimination. Generally, speaking, the board owed a legal duty to a class of persons 
and not to one or two members of the class and, if their breach did not justify a damages 
claim in one instance, it was difficult to justify it in another. However, in Chairperson: Standing 
Tender Committee & Others v JFE Sapela Electronics (Pty) Ltd & Others [2005] 4 All SA 487 (SCA), 
a disappointed tenderer who was able to show that the award was seriously tainted, was 
vindicated on review, though only by an award of costs since setting aside the award was 
impractical as the contract work had already been performed. Again, in Transnet Ltd v Sechaba 
Photoscan (Pty) Ltd 2005 (1) SA 299 (SCA) a huge sum was awarded as loss of profit where the 
tender process was tainted by fraud.  
151 2001 (8) BCLR 779; 2001 (3) SA 1247 (SCA) par 31. 
152 Ibid par 30. 
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avail the appellant.  It was conceded that the appellant was aware of 


the facts on which he based his allegations of impropriety in the 


tender process nine days before the tender was awarded, and that he 


could have obtained an interdict prohibiting the respondents from 


going ahead with the tender. This would have anticipated the dispute 


as well as eliminate the source of the claim for profit lost. The 


possibility that an alternative remedy was available to the appellant 


was a factor relevant to the consideration of the appropriate 


constitutional remedy.  


 


In determining the accountability of an official or member of 


government towards a plaintiff, it would be necessary to have regard 


to the official’s specific statutory duties, and the nature of the function 


involved. The judgement in Premier, WC v Faircape Property 


Developers (Pty) Ltd153 indicates that it would be seldom that an 


incorrect exercise of discretion would be considered wrongful. The 


facts in Faircape disclosed that the Minister had removed the 


restrictive conditions in title deeds as he was authorised by statute 


and requested to do. Although proper procedure was not followed 


before the Minister acted, there was no statutory duty upon him to 


satisfy himself that there had been compliance with the procedure laid 


down. 


 


                                                 
153 2003 (6) SA 13 (SCA). Faircape was an action based on delict. The Minister’s decision on a 
planning scheme was nullified on review on ground of some administrative bungling. This 
claim was for loss incurred as a result of the Minister’s negligent performance of that duty. 
The trial judge had held [2000 (2) SA 44 (CPD)] that the spirit of the Constitution which 
envisaged open and democratic government, could not conceive of an aggrieved citizen who 
could prove that a public authority’s negligence had caused him or her financial loss being 
left without legal recourse. But, the Supreme Court of Appeal could not find the infringement 
of a legal right to constitute wrongfulness and hence leading to breach of that duty and the 
other necessary elements that go with a finding of liability in negligence. It is true that the 
present system demands accountability but in determining  the accountability of an official or 
member of government towards a plaintiff, it was necessary to have regard to his or her 
specific statutory duties, and the nature of the function involved. It would seldom be that the 
merely incorrect exercise of discretion would be considered to be wrongful. The enquiry into 
wrongfulness included a consideration of whether the legislation in question, expressly or by 
implication, precluded an action for damages against an official or member of government. 
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O’Regan J in Rail Commuters Action Group v Transnet Ltd t/a Metrorail 


& Others154 has highlighted another facet to the vexed question of 


constitutional damages. A portion of the judgement in the Rail 


Commuters litigation dealt with the problem of using private law 


damages to pay punitive constitutional damages. It was held that in 


determining whether the applicants were entitled to public law relief 


under the South African Transport Services Act 1989, it should be 


borne in mind that private law damages claims are not always the 


most appropriate method to enforce constitutional rights. The reason 


is that private law remedies tend to be retrospective in effect, seeking 


to remedy loss caused rather than to prevent loss in the future. 


However, O’Regan J was quick to add:  


‘These remarks should not, of course, be understood to suggest that 
delictual relief should not lie for the infringement of constitutional 
rights in appropriate circumstances. There will be circumstances 
where delictual relief is appropriate. It is important, however, that we 
do not overlook the value of public law remedies as effective and 
appropriate forms of constitutional relief. It should also be 
emphasised that a public law obligation such as that under 
discussion does not automatically give rise to a legal duty for the 
purposes of the law of delict.’155 


 


The Modderfontein Squatters, Greater Benoni City Council & Others v 


Modderklip Boerdery (Pty) Ltd & Others156 land invasion case raised an 


interesting and comparatively novel dilemma. Two competing 


fundamental rights were engaged. On the one hand, there was the 


infringement of the property owner’s rights. On the other, there was 


the fact that the enforcement of the property owner’s rights would 


impinge on the rights of the squatters to access to housing and their 


right to human dignity. At the Supreme Court of Appeal, the applicant 


landowner was successful in that its rights to property under section 


25(1) of the Constitution was infringed when squatters refused to 


vacate the land in compliance with an eviction order obtained in 


accordance with the Prevention of Illegal Eviction from and Unlawful 


                                                 
154 2005 (2) SA 359 (CC). 
155 Par 83. 
156 2004 (6) SA 40 (SCA). 
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Occupation of Land Act 19 of 1998 (PIE). The government was unable 


to assist the owner in effecting the eviction order while, on the other 


hand, it (the government) had failed in its obligation under section 26 


of the Constitution to provide the squatters with alternative 


accommodation. 


 


The point was not to require Modderklip to bear the constitutional 


duty of the State with no recompense to provide land for a greater 


number of people. Moreover, human dignity is one of the central 


values of South Africa’s constitutional democracy, the court thought 


that moving or removing the squatters was no answer. In these 


circumstances, the court ordered the squatters to stay where they 


were until appropriate measures were put in place by government or 


the municipality to accommodate their homelessness. In moulding an 


order that would effectively deal with the constitutional breaches on 


both sides, the court held that the “appropriate relief” in this case was 


constitutional damages, that is, damages due to the breach of a 


constitutionally entrenched right. No other remedy was apparent since 


return of the land was not feasible. The court reasoned that: 
‘Ordering the State to pay damages to Modderklip has an advantage that the 
Gabon occupiers can remain where they are while Modderklip will be 
compensated for that which it has lost and the State has gained by not 
having to provide alternative land. The State may, obviously, expropriate the 
land, in which Modderklip will no longer suffer any loss and compensation 
will not be payable (except for the past use of the land). A declaratory order 
to this effect ought to do justice to the case. Modderklip will not receive more 
than what it has lost, the State has already received value for what it has to 
pay and the immediate social problem is solved while the medium and long 
term problems can be solved as and when the State can afford it.’157 
 


The Constitutional Court differed from the Supreme Court of Appeal 


not on the question of the appropriateness of compensation for it had 


no difficulty in holding that it was the “most appropriate remedy”.158 It 


however differed from the Supreme Court of Appeal on the 


fundamental right of the landowner breached by the State. In its 


                                                 
157 Ibid at 62 par 43. 
158 President of the Republic of South Africa & Another v Modderklip Boerdery (Pty) Ltd & Others 
2005 (8) BCLR 786; 2005 (5) SA 3 (CC) par 65. 
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unanimous judgment, the Constitutional Court held that the State 


had failed Modderklip by not providing it with the necessary 


mechanisms to facilitate the High Court order vis-à-vis the eviction 


from its land of unlawful invaders. This obligation was a corollary of 


the right of access to court guaranteed in section 34 of the 


Constitution. In delivering the judgment of the court Langa DCJ (now 


CJ), stated that: “[t]he obligation resting on the State in terms of 


section 34 of the Constitution was, in the circumstances, to take 


reasonable steps to ensure that Modderklip was, in the final analysis, 


provided with effective relief. The State could have expropriated the 


property in question or provided other land, a course that would have 


relieved Modderklip from continuing to bear the burden of providing 


occupiers with accommodation. The state failed to do anything and 


accordingly breached Modderklip’s constitutional rights to an effective 


remedy as required by the rule of law and entrenched in section 34 of 


the Constitution.”159 


 


Remedies for delays in processing social grants 


 


Given the rapid increase in the volume of cases dealing with claims by 


applicants for social grants as a consequence of cumulative delays in 


processing their applications, it is not unsurprising that the courts 


have not found it expedient to award “constitutional damages” or 


anything additional even if it is “special damages” to mark the judicial 


displeasure or call the bluff of the administrators’ antics in the 


processing of the grants. The courts have time and again deprecated 


the attitude of the administrators in the conduct of government 


business but that has not had any realistic effect nor had it deterred 


the vexed rampant behaviour.  


 


                                                 
159 Ibid par 51.  
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The awards in Mbanga v MEC for Welfare160 and Mahambehlala v MEC 


for Welfare, Eastern Cape Provincial Government161 for bureaucratic 


ineptitude occasioning breaches of fundamental rights. It must not, 


however, be forgotten that the Department of Welfare of the Province 


has, in literally every case that has come to court, acted in the most 


unreasonable and despicable manner; they have used public funds to 


fight lost causes against the wretched of the society instead of paying 


the beneficiaries their meagre entitlement that serves as a therapeutic 


reminder that, in truth, the era of exclusion was long gone. 


 


Leach J was especially unhappy with the conduct of the Eastern Cape 


Welfare Department and felt that payment of interest at prescribed 


legal rate on the basis that three months was a reasonable period to 


process such applications. This was designed to compensate a person 


for having been without money that he should had: 


‘… in order to attempt to place the applicant in the position in which 
he would have been had his grant been approved within a reasonable 
time, it would be just, equitable and ‘appropriate’ to order the 
respondents to pay interest on the amounts that the applicant would 
have been paid as a social grant had his application for such grant 
been approved on June 10 1998. I intend to grant ‘constitutional 
relief’ by an order in those terms.’162 


 


In this instance the appropriate relief was such that it took account of 


the rights of the applicants from the time they made their applications 


having regard to the reasonable time it would normally have taken to 


process the applications up to the time the payment was actually 


made.  


 
These were the existing precedents when Kate v MEC for the 


Department of Welfare Eastern Cape163 came before Froneman J. A 


disabled old woman with no other visible source of income had 


                                                 
1602001 8 BCLR 821 (SE). 
1612001 9 BCLR 899 (SE). 
1622001 8 BCLR 821 (SE) 830I-831A. See also per Pillay J in Nomala v Permanent Secretary, 
Department of Welfare 2001 8 BCLR 844 (E) 858B-C to the same effect.  
163 2005 (1) SA 141 (SECLD). 
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challenged the processing of her application and payment of her social 


grants on several grounds. Suffice it however to dwell on the fact that 


her application was approved three years later when she started to 


receive regular payments. She received R 6 000 as “back pay” 


although no one explained to her why it was that amount. Indeed, her 


so-called “back pay” was R 19 120. She therefore claimed the 


difference, that is R 13 120 and interest on the arrears. The 


respondent eventually paid the balance of R 13 120 not the interest or 


the applicant’s costs. The trial Judge held that she was not only 


entitled to payment of the social grant from the deemed date of its 


approval but also the interest on the amount and her costs.164  


 
At the Supreme Court of Appeal, the question was whether the breach 


in this particular case was deserving of relief in the form of monetary 


damages claimed by the applicant. In the opinion of the court, 


whether relief in the form of monetary damages was appropriate in a 


given case must necessarily be determined with due regard to, 


amongst other things: 


• The nature and relative importance of the rights that are in 


issue; 


• The alternative remedies that might be available to assert and 


vindicate them; and 


• The consequences of the breach for the claimant concerned.165 


 


The concluding remarks of Nugent JA in this case exposes the 


weakness if not the fallacy in the award of constitutional damages in 


this type of case that is limited to interest and costs. It confirms the 


view earlier expressed that it is a sort of misnomer to regard the award 


in these cases as appropriate remedy to recompense the applicant for 


the breach of her right in the absence of an award of a general, special 


or aggravated damages. The fact that these awards are made in the 


                                                 
164  Ibid at 161 par 35. 
165 MEC, Department of Welfare, Eastern Cape v Kate [2006] 2 All SA 455 (SCA). 
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context of constitutional litigation should be enough consideration for 


departing from the mode of award dictated by the law of delict. A 


consistent failure of the administration, an “endemic” poor delivery 


record and a general attitude of impunity and nonchalance on the 


part of a public administration constitute a flagrant breach of the 


constitutional obligations of the Department to be accountable, 


efficient and responsive to peoples’ needs; these ought to be marked 


by some award without the court being swayed by the argument of 


lack of resources. The sums involved here would not in any way 


compare with the figures claimed for lost, invalid or fraudulent tender 


bargains. The circumstances differ: one is purely commercial in 


nature while the other involves subsistence, means of livelihood, 


humiliation, inconvenience, frustrations and all. 


 


Cost Orders and Contempt of Court166 


 


 The courts do not have the power of the sword or the purse and rely 


on moral authority, and assistance from organs of state such as 


sheriffs and the police to enforce their orders. The nature of the 


dilemma confronting the judiciary is aptly captured by the Late Chief 


Justice Mohamed:167  


‘Unlike Parliament or the executive, the court does not have the power 
of the purse or the army or the police to execute its will. The superior 
courts and the Constitutional Court do not have a single soldier. They 
would be impotent to protect the Constitution if the agencies of the 
state which control the mighty physical and financial resources of the 
state refused to command those resources to enforce the orders of the 
courts. The courts could be reduced to paper tigers with a ferocious to 
roar and snarl but no teeth to bite and no sinew to execute which may 
then become a piece of sterile scholarship.’ 


 


The duty to obey court orders is a constitutional obligation imposed 


on organs of state in terms of s 165(5) of the Constitution. Compliance 


with court orders is therefore a constitutional obligation that must, in 


                                                 
166 For excellent exposition see: Plasket, C ‘Enforcing judgments against the state’ 2003 17 
Speculum Juris 1. 
167 ‘The role of the judiciary in a constitutional state’ (1988) 115 SALJ 11, 112. 
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terms of s 237, be ‘performed diligently and without delay’. 


Furthermore, s 195(1) of the Constitution contains a set of values and 


principles that apply to the public administration. It places obligation 


on members of public administration, for example, to maintain and 


promote a high standard of professional ethics,168 to promote the 


efficient, economic and effective use of resources,169 to provide 


services impartially, fairly, equitably and without bias170 and to act in 


an accountable manner.171 To give effect to these principles and 


values, a code of conduct was promulgated as regulations under the 


Public Service Act (Proclamation 103 of 1994).172 This code of conduct 


binds members of the public administration, inter alia, to honour the 


Constitution and abide by it in the execution of their tasks,173 to place 


the public interest first174 and to respect and protect ‘every person’s 


dignity and his or her rights as contained in the Constitution’.175 


 


Broadly speaking when private individuals disobey court orders, the 


administration of justice although brought into disrepute, is usually 


not threatened significantly: those organs of state charged with 


assisting to give effect to orders will usually act with expedition to 


remedy the situation. By contrast, when organs of state do not obey 


court orders, the administration of justice is threatened more 


significantly and the undermining effect on the Constitution is of an 


altogether more serious nature.176 Although speaking in a different 


                                                 
168  Section 195(1)(a). See Reuters Group PLC v Viljoen NO 2001 (2) SACR 519 (CC), paras 46 
and 47 in which it was held that unethical administrative action taken by members of the 
public administration was unconstitutional.  
169 Section 195(1)(b). 
170 Section 195(1)(d). 
171 Section 195(1)f). 
172 See Chapter M of the Public Service Regulations, made in terms of s41(1) of the Act and 
promulgated in Government  Notice R825 of 10 June 1997 in Government Gazette 18065. 
173 Regulations M4.1.1. 
174 Regulations M4.1.2. 
175 Regulations M4.2.8. 
176 Note that the President and Deputy President are required to take an oath before assuming 
office in which they swear to ‘obey, observe, uphold and maintain the Constitution and all 
other laws of the Republic’. Cabinet ministers, premiers of provinces, members of the 
executive council of provinces, members of the National Assembly, delegates to the National 
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context, Langa J, in S v Williams,177 held that the state serves as the 


ultimate role model for its citizens. 


 


Section 3 of the State Liability Act 20 of 1957 makes non-compliance 


with courts orders by organs of state more revolting. It reads: 


‘No execution, attachment or like process shall be issued against the 
defendant or respondent in any such action or proceedings or against 
any property of the State, but the amount, if any, which may be 
required to satisfy any judgement or order given or made against the 
nominal defendant or respondent in any such action or proceedings 
may be paid out of the National Revenue Fund, as the case may be.’ 


 


The nature of the dilemma that arises is as follows: if an organ of state 


is committed for contempt, another organ of state is required to give 


effect to the order of committal and may not be willing to do so. This 


is, of course, indicative of a breakdown in constitutionalism and the 


onset of executive lawlessness and anarchy.178 Indeed, those who 


disregard court orders are destroying the constitutional democracy 


that enables them to govern. They then bear the responsibility for 


betraying the ideals of those who struggled to enable them to be where 


they are.179 


 


Closely allied to the vexed issue of unlawful cancellation of and 


bureaucratic delays in processing social grants, is a discernible trend 


in the incidence of officials refusing or failing to obey court orders. 


Although the tendency to flout the rule of law or disregard court 


                                                                                                                                            
Council of Provinces and members of the provincial legislatures are all required to take a 
similar oath before assuming office in which they swear to ‘obey, observe, uphold and 
maintain the Constitution and all other laws of the Republic’. See s87, s90(3), s95, s129, 
s131(3), s135, s48, s61(6) and s107, read with Schedule 2, items 1-5. 
177 1995 (3) SA 632 (CC); 1995 (7) BCLR 861 (CC), para 47. Langa J was dealing with the 
constitutionality of corporal punishment as a sentence for the commission of a crime. He 
held: ‘If the Sate, as role model par excellence, treats the weakest and most vulnerable among 
us in a manner which diminishes rather than enhances their self-esteem and human dignity, 
the danger increases that their regard for a culture of decency and respect for the rights of 
others will be diminished’. The same sentiment would hold true in respect of the right of 
access to court and obedience to court orders. See further Ex Parte Minister of Safety and 
Security: In Re: S v Walters 2002 (4) SA 613 (CC); 2002 (7) BCLR 663 (CC), para 47. 
178 Plasket, C ‘Enforcing judgments against the state’ 2003 17 Speculum Juris 1, 6. 
179 Somyani supra at 3 per Froneman J. 
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orders is permeates all spheres of government,180 however, in the 


Eastern Cape it is most acute. For example, in one matter in the 


Eastern Cape Division, order to commit the Member of the Executive 


Council for Welfare, her Permanent Secretary, her legal adviser and 


one other official were sought in respect of non-compliance with 43 


orders;181 in the South Eastern Cape Local Division, orders have been 


granted to direct the political or administrative heads of the 


Department of Welfare, Education and Sport, Arts and Culture to 


show cause why they should not be committed for contempt in 69 


matters from April 2001 to 20 February 2002.  


 


The judicial attitude towards provincial administration’s tardiness in 


complying with its constitutional and legislative obligations is 


represented by the leading case of Mjeni v Minister of Health and 


Welfare, where Jafta J was asked to address two crucial issues. The 


first was whether where an order for payment of money is ignored; 


committal for contempt of court is competent. Usually, in such cases, 


the judgement creditor must execute against the property of the 


judgement debtor. Committal for contempt is only competent when an 


order either compels or prohibits the doing of an act.182 The 


distinguishing feature in this case was that section 3 of the State 


Liability Act prevented the appellant from executing against the 


property of the state. 


 


Jafta J held that contempt proceedings were competent in these 


circumstances: the common-law rule that orders for the payment of 


money are not subject to contempt proceedings is premised on the 


availability of another method of obtaining compliance with the order; 
                                                 
180 See generally, Lombard v Minister van Verdediging 20020 (3) SA 242 (T), Magadlela v Minister 
of Home Affairs 2001 JDR 0019 (Tk) and Federation of Governing Bodies of South African Schools 
(Gauteng) v Member of Executive Council for Education, Gauteng 2002 (1) SA 660 (T). 
181 Booi v Jajula; Mnto v Jajula ECD (Case nos 431/99 and 433/99). These matters were settled 
after the respondents eventually purged their contempt. 
182 On the distinction between orders for the payment of money and orders for the doing of 
an act (or abstention from doing something), see Van Winsen, Cilliers and Loots, The Civil 
Practice of the Supreme Court (4ed) (1997) 820-823. 
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that option is not available in proceedings against the state; if 


contempt proceedings are not available to judgement creditors of the 


state, the common-law rule would render worthless judgments 


granted against the state and would ‘lead to consequences too ghastly 


to contemplate’ because ‘courts would be condoning and encouraging 


deliberate disobedience of their orders or even conduct which holds 


such orders in utter contempt’.183 


 


The second issue in the case was whether an official such as the 


respondent could be committed for contempt of court at all. It was 


argued that section 3 of the State Liability Act precluded this because 


committal for contempt of court was, in the words of the section, 


‘execution, attachment or like process’. Jafta J did not countenance 


this argument: even if in other contexts the word ‘attachment’ had 


been held to include the attachment of a person’s body by way of 


arrest that was not the meaning intended to 


‘place a minister of State above the law but … to prohibit attachment 
and/or execution against the personal property of the minister cited 
or that of the State. It forbids the process normally embarked upon by 
the sheriff or messenger of the court in order to enforce a court order’ 
but does not ‘deal with the arrest of a minister found to be in 
contempt of court orders’.184 


 


Furthermore, his Lordship remarked that the paucity of authority on 


contempt of court on the part of the state ‘may indicate that until 


recently government departments complied with orders issued by 


courts of law. Therefore, in the past it had not become necessary for 


the courts to decide these matters. However, the number of similar 


applications brought before this court has risen at an alarming rate 


and regrettably that is a cause for concern’.185 


 


                                                 
183 Mjeni  supra at 453I-454C. 
184 Mjeni supra at 455E-G. 
185 Mjeni supra at 452C. 
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In an attempt to deal with across-the-board non-compliance with 


court orders, Froneman J in one case186 issued an order that the 


State Attorney was to ensure that a copy of the judgement and order 


would be served personally on the Premier of the province and his 


senior legal adviser, the legal adviser in the office of the President and 


the respondents; that the State Attorney was to file an affidavit 


confirming service; and that the matter would be postponed to a day 


on which the respondents were to explain why they did not appear 


when the matter was called and how they intended complying with the 


order in respect of which they were in default, and to determine why a 


warrant for  the arrest of the Permanent Secretary of the department 


should not be issued for purposes of  bringing him before court to 


show cause why he should not be found guilty of contempt of court.187 


According to Plasket,  


‘This court order appears to have been aimed in two directions: on the 
one hand, it appears to have been intended to activate the lines of 
political accountability by requiring service on the Premier and the 
President’s office; secondly, it retained in the hands of the court the 
important function of enforcing its orders through committal for 
contempt if needed, thus activating a line of accountability to the 
court itself.’188 


 


Similarly, in Ngxuza Froneman J commented that obedience to court 


orders is ‘fundamental to any constitutional democracy of the kind we 


aspire to. It is the duty of all concerned with the administration justice 


[to ensure] that we do not inadvertently stumble into situations where 


that fundamental tenet of our society is undermined.’189 In that case 


the learned judge had ordered the respondents to reinstate the 


disability grants of three applicants with effect from the date of 


cancellation and to pay them interest. They had complied with most of 


the order, but refused to pay interest of R250.00 because  their 


counsel had advised them that they did not have to comply with the 


                                                 
186 Somyani supra. 
187 Somyani supra at 5.  
188 ‘Enforcing judgments against the state’ (2003) 17 Speculum Juris 1, 11. 
189 Ngxuza supra at 632A-C. 
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order. Shortly before the judge was to deal with the issue, the 


respondents’ counsel and their attorney paid interest from their own 


pockets, thus saving their clients from exposure to committal for 


contempt. 


 


In the case of East London Transitional Local Council v Member of the 


Executive Council of the Province of the Eastern for Health,190 Ebrahim 


J expressed concern at the fact that the Members of the Executive 


Council for two departments, Health and Finance, Provincial 


Expenditure and Management Services, were before him in an 


application for committal arising from a failure to comply with an 


order. Although he held that their explanations for non-compliance 


established that their failure was not wilful and in bad faith, he went 


on to state:191 


‘Notwithstanding my aforesaid finding I need to express my concern at 
certain developments, I perceive, on the part of various officials in the 
department of the first and second respondents, a distinct failure to 
recognise that they are required to act expeditiously in giving effect to 
the orders of this court. The present case is by no means an isolated 
example of conduct of this nature. There have been a number of 
applications before this court in which various applicants have sought 
orders against one or other department of the provincial government 
to compel payment of an amount owing. It is also common knowledge 
that applications of a similar nature have, not infrequently been 
brought in other High Courts. Invariably the reason for the delay in 
paying the amounts owing have been attributable to steps to give 
effect to the court’s order. Such a state of affairs cannot be permitted 
to continue. This apart from the additional, and quite unnecessary, 
financial burden it place on the treasury as a consequence of the 
State being ordered to pay the amounts owing have been attributable 
to either negligence, dilatoriness or indifference on the part of 
government officials in taking steps to give effect to court’s order. 
Such a state of affairs cannot be permitted to continue. This apart 
from the additional, and quite unnecessary, financial burden it places 


                                                 
190 2001 (2) SA 609 (E). This case features as a landmark case on standing. The court held that 
the applicants had standing to sue on behalf of all of those disability grant recipients in the 
Eastern Cape who had their grants cancelled between 1 March 1996 and 27 October 2000. It 
was upheld on appeal by Cameron JA in Permanent Secretary, Department of Welfare, Eastern 
Cape Provincial Government & another v Ngxuza & others 2001 (10) BCLR 1039 (SCA).  For a 
close reading see: Okpaluba, C ‘Constitutionalisation of standing in South African public 
adjudication: Some sundry issues’ (2003) 17 Speculum Juris 31. 
191 East London Transitional Local Council v Member of the Executive Council of the Province of the 
Eastern for Health at para 31. 
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on the treasury as a consequence of the State being ordered to pay 
applicant’s costs in respect of such application.’ 


 


Yet Conradie JA has overturned the developments in both Mjeni and 


East London Transitional Local Council v Member of the Executive 


Council of the Province of the Eastern for Health, since he answered the 


question whether a committal of a state functionary for contempt of 


court was competent following upon non-payment of judgement 


money debt, with an emphatic no. He said:192 


“ …the State Liability Act outlaws the ‘attachment’ of the nominal 
defendant or respondent in proceedings against a government 
department. There is nothing any evolution of the common law can do 
about that. Moreover, the common law must evolve in a principled 
way. One of the fundamental tenets of the common law is that of 
legality: it cannot evolve in such a way as to (retrospectively) create a 
new crime or extend the limits of an existing one. This is what the 
decisions in the Eastern Cape appear to have done. The way our 
common law has developed, it can be committed only by deliberate 
and mala fide … ignoring of orders of Court ad factum praestandum; it 
cannot by judicial extension be made to embrace orders ad pecunium 
slovendum. Not even the legislature can make conduct retrospectively 
punishable. The Constitution forbids it. An accused’s right to a fair 
trial includes, in s 35(3)(i), the right ‘not to be convicted for an act or 
omission that was not an offence under either national or 
international law at the time it was committed or omitted’.” 


 


Conradie JA found that committal of a state functionary for contempt 


of court was not competent when an order for the payment of money 


is ignored. He accordingly dismissed the appeal. The conduct 


described above undermines the Constitution. It unfairly places the 


burden of the government’s failure to obey court orders on its 


innocent victims – those who have used the law and obtained orders 


in their favour – instead of on the guilty. 


 


If the state had the resources to provide for the grants, it is more than 


probable that she could also find the little extra to take care of the 


inept performance of its chosen public administrators. To encourage a 


charitable change of heart in those who hold the courts in contempt is 


aimed at their pockets. Courts have broad discretionary powers to 
                                                 
192 Jayiya supra at 620I-620D. 
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cost order that are appropriate and use cost orders as a means of 


show displeasure when a litigant act in a reprehensible manner.193 


When public officials act in bad faith, the courts have been known to 


visit upon them orders of costs de bonis propiis.194 When they act in 


defiance of the Constitution by failing to comply with court orders and 


are unable to tender a satisfactory explanation of their failure, it is 


submitted that courts should visit upon them costs de bonis propiis. 


 


Another important factor is that there is no reason why the state 


could not seek indemnity from the guilty civil servant(s) personally. 


There is nothing in law or policy that militates against the court 


imposing that extra quantum on the public official(s) concerned. On 


this point, there are persuasive commonwealth precedents.  The most 


graphic illustration is the Canadian case of Re West Nissouri 


Continuation Board195 in which members of a municipality frustrated 


the implementation of a statute of which they disapproved and then, 


when a mandamus had been issued to compel them to comply with 


their duties, took the matter unsuccessfully, on appeal.196 The court 


stressed the cardinal importance of the duty resting on everyone to 


obey court orders and then held:197 


‘Nor can they be allowed to use public money to pay for the results of 
their own misconduct- it is too often forgotten that the levying of taxes 
is an interference with private rights of property; that, consequently, 
taxes should not be levied except for public purposes; and that, when 
levied, they are charged with a trust for such purposes. A 
municipality is not a complaisant benefactor, a fairly godmother to 
lavish gifts indiscriminately – the Legislature defines the objects upon 


                                                 
193  See, for a discussion of the approach of the courts to costs orders, Ferreira v Levin NO; 
Vryenhoek v Powell NO (No1) 1996 (4) BCLR 441 (CC), para 3. See too, Lombard v Minister van 
Verdediging 2002 (3) SA 242 (T), 246H-247H. 
194 See for example, Moeca v Addisionele Kommissris, Bloemfontein 1981 (2) SA 357 (O), 366B-C. 
See also Regional Magistrate Du Preez v Walker 1976 (4) SA 879 (A); Credex Finance (Pty) Ltd v 
Kuhn 1977 (3) SA 382 (N). 
195 (1917) 38 Ontario Law Reports 207. For a discussion of this case and its possible application 
in South Africa, see Plasket, C ‘Protecting the public purse: Appropriate relief and cost orders 
against officials’ (2000) 117 SALJ 151.  
196 For condemnation of a similar misuse of legal proceedings to frustrate the claims of a large 
number of indigent erstwhile disability grant recipients, see Permanent Secretary, Department of 
Welfare, Eastern Cape Provincial Government & another. 
197 Re West Nissouri Continuation Board supra at 215-216. 
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which money raised from the people by taxes can be spent – and so 
far not one of these can fairly be said to include paying for 
disobedience to a lawful order. The township’s money is in no very 
remote sense the money of all the rate-payers; and the money of not 
even fifteen or five or one percent is to be used in disputing an order 
the obedience of which they desire and to the obedience of which they 
are entitled.’ 


 


Similar sentiments were echoed by Daly CJ in the Jamakana v 


Attorney General & Another198 case, where he had to consider the 


personal involvement of the Acting Minister for Police Affairs on whose 


orders the plaintiff was deprived of his right to personal liberty and his 


right to free movement.199 The Chief Justice held: 


‘It will be noted that the discretion here granted to make orders of 
compensation is expressly related to the enforcement of the protective 
provisions and therefore would seem to go beyond the normal 
common law principles which would, for example, require only one 
award of damages to be made against joint tort-feasors sued in one 
action….200 I consider that my paramount duty is to enforce or secure 
the enforcement of the protective provisions of the Constitution and, 


                                                 
198 [1985] LRC (Const) 569 (HC Solomon Islands) at. 
199 The personal liability of the officer who perpetrated the breach has never been in doubt at 
common law for it is one of the central tenets of the rule of law that every official no matter 
the position held is responsible and accountable for his or her act(s) done without legal 
justification. As Dicey put it some 121 years ago (Dicey, The law of the constitution (10ed 1959 
193): “with us every official, from the PM down to a constable or a collector of taxes, is under 
the same responsibility for every act done without legal justification as any other citizen.”199 
The Courts do not always make such awards against the persons of the officers involved in 
the breach.199 They have only done so where the conduct of the officer shows that he had 
gone beyond the call of duty and had pursued a vendetta or acted in utmost bad faith against 
the rights or interests of the plaintiff. Thus, in the celebrated Canadian case of Roncarreli v 
Duplessis (1959) DLR the Canadian Supreme Court awarded damages personally against the 
Premier & Attorney General of Quebec for the role he played and his targeted malice in 
ensuring that the liquor licence which the appellant had enjoyed for over thirty years was 
cancelled in breach of the constitutional rights of the licence holder. It is therefore not 
surprising that the Chief Justice held the Acting Minister for Police and Justice personally 
liable in Jamakana for the following two reasons. First, he personally initiated the direction in 
circumstances where the basis for it was non-existent in law and inadequate in fact even had 
he possessed a legal basis for acting. Secondly, no attempt was made to apply any standard of 
fairness to the applicant by giving him a right of reply or by passing the complaints on to 
authority less personally involved than the Minister himself was. According to the Chief 
Justice (at 579h/j-580a): “Where a person endeavours fairly to apply a law which he believes 
to be relevant and yet makes a genuine mistake which results in contravention of the rights of 
another, there must always be a strong case for absolving that individual from personal 
liability on the basis that it is not appropriate to make a personal order of compensation 
against him for the purpose of ‘securing the enforcement of the Constitution’ within the terms 
of section 18(2). What matters is the genuine effort to abide by the Constitution and the law. 
In this case there is no indication whatsoever that the second Respondent made any genuine 
effort to abide by the Constitution and the Law.”  
200 Citing Broome v Cassell [1972] 1 All ER 801 (HL) at 816. 
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hence, if it is necessary to do so in the performance of this duty, I may 
award compensation separately against persons alleged to have 
contravened the constitutional rights of an applicant.’201 


 
The conclusion inescapably is that the course of human dignity the 


Constitution set out to uplift would not have been achieved by 


maintaining the old-fashioned principle of the common law on the 


award of any form of aggravated damages. The observations of Nugent 


JA captured the true nature of the loss that Kate suffered and 


abundantly support the argument that a re-think is crucial in favour 


of some sort of award over and above that made in Kate and the 


earlier cases. For instance, the Justice of Appeal had noted that 


although the grant was destined to be consumed and not invested, 


but the loss was real; the plaintiff was held “in poverty” which “is a 


cursed condition”; there was the physical discomfort of deprivation 


that reduced the old lady in her human dignity; and finally: “The 


inevitable result of being unlawfully deprived of a grant that is 


required for daily sustenance is the unnecessary further endurance of 


that condition for so long as the unlawfulness continues.”202 The 


common law had never pretended to be a perfect system of law, 


certainly not of justice and, if what is being advocated here will entail 


the reform or development of the common law, section 39(2) affords 


ample authority for the Courts to undertake such an exercise as, 


indeed, the Constitutional Court has in two previous delict 


situations.203 


 


 


 


 


 


 


                                                 
201 [1985] LRC (Cost) at 578c-d/e. 
202 Ibid at 468 par 33. 
203 Carmichele v Minister of Safety & Security (1) 2001 (4) SA 938 (CC); K v Minister of Safety & 
Security 2005 (9) BCLR 835 (CC). 
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