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ABSTRACT

Occupational health, safety and wellbeing of employees is an important factor in the
socioeconomic development of a country hence the need for South Africa as a
developmental state, to give priority to the health and safety of employees in the
country as employees are key to socio-economic development. The right to an
environment that is not detrimental to the health and wellbeing of employees is also
entrenched in the Constitution of the Republic making it a fundamental right which
should be enjoyed by all. Laws related to occupational health and safety have been
enacted in South Africa with a view to, on the one hand, prevent occupational
injuries, diseases or deaths and on the other hand to provide compensation where
such occurs. This study seeks to determine which of the laws are applicable,
whether they are reasonable when compared to the constitutional requirements and
South Africa’s obligations as a member of the international community. Comparisons
are also made with other countries and recommendations made for the South
African government to adequately ensure the health, safety and wellbeing of

employees in the country.
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CHAPTER ONE: INTRODUCTION

1.1. Historical background to the study

The World Health Organisation (WHO) has indicated that on average, 50-60% of a
country’s total population constitutes the workforce of that country, that the work they
do sustains all societal activities and as such ensures the economic development of
countries.! It further stated that each worker regardless of their age, sex, nationality,
occupation, type of employment, size or location of their workplace has the
fundamental right to the highest attainable standard of health and should have

access to occupational health services.

In addition, it views occupational health as an important factor for sustainable
socioeconomic development and views health and safety as important matters that
relate to the general health and wellbeing of employees which should be given due
consideration at a company or country level. It further finds a strong link between
occupational health and safety, socioeconomic development and the quality of life
and wellbeing of employees and therefore that ‘giving priority to occupational health
will be a move towards a healthy working life and thereby to healthy socioeconomic
development’. Despite the findings, occupational health and safety has always been
a challenge throughout the world with employees at risk of injury or contracting

diseases arising from their work environment and South Africa is no exception.

South Africa’s health and safety history is intractably linked with its policy of
apartheid. For instance black employees had lesser rights and protection than white
workers and were for a long period not allowed to participate in or form unions, whilst
White workers were unionized. This situation changed during the seventies when
black employees formed their own unions and started motivating for changes in

working conditions.

! Declaration on Occupational Health for All, 1994 WHO/OCH/94.1.





The legislature has also made efforts to improve on the health and safety of
employees through the passage of a number of laws related to occupational health

and safety that were passed through the years as follows:

e Workmen’s Compensation Act of 1941 (WCA), which was amended at least
thirteen times between 1941 and 1991;

e Mines and Works Act of 1956;

e Factories Act of 1967, which was later split into the Basic Conditions of
Employment Act of 1983 and the Machinery and Occupational Safety Act of
1983;

e Mine Works and Amendment Act of 1986;

e Mine Works Amendment Act of 1986;

e Occupational Diseases in Mines and Works Amendment Act of
1993(ODMWA) which eliminated the racial and gender discrimination in
compensation for mine workers;

e The Occupational Health and Safety Act of 1993 (OHSA), replaced the
Machinery and Occupational Safety Act of 1983;

e Compensation for Occupational Injuries and Diseases Act of 1983 (COIDA)
replaced the Workmen’s Compensation Act;

e Mine Health and Safety Act of 1996 (MHSA).

Due to challenges in the workplace, with employees getting injured, contracting
disease or dying as a result of unsafe work conditions and to a large extent union
activism, a number of commissions were instituted to look into health and safety in
the workplace generally or within the mining sector as follows: Marais Commission of
Enquiry Regarding Safety in Mines was instituted as a result of a disaster in which
four hundred and thirty seven people died when a mine collapsed at Coalbrook
Colliery.? The Commission had to check amongst others, whether mines were

adequately supervised by the then Department of Mines.

? Marais Commission of Enquiry Regarding Safety in Mines, 1963.





Erasmus Commission of Enquiry into Occupational Health was instituted to check
the provision of occupational health within the workplace and found that occupational
health services, statistics on working conditions and rehabilitation measures for
employees were inadequate.® It also found the South African occupational health

standards were low as compared to other countries.

The Commission found that South Africa had too many laws related to occupational
health, the majority of employees were not enjoying the protection offered by the
laws and that there was inadequate human capacity in the inspectorate, nursing and
medical departments, In addition, the Commission recommended that the country
have one industrial health legislation, which recommendation resulted in the
development and passing of the Machinery and Occupational Safety Act.*

Nieuwenhuizen Commission of Inquiry into Compensation for Occupational Diseases
was instituted in order to consider the differences between the Occupational
Diseases in Mines and Works Act (ODMWA)®> and Workmen’s Compensation Act
(WCA).. The Commission made recommendations that there be a single legislation
on compensation based on the WCA, suggesting that the ODMWA be repealed.
However, government did not follow the recommendations and instead suggested
that the new uniform law should be based on the ODMWA rather than the WCA,
resulting in the Occupational Medicine Bill which was had a negative response from

employers and never became a law.

Leon Commission of Inquiry into Safety and Health in the Mining Industry’ was
instituted after the National Union of Mineworkers made calls for its institution as a
result of the high numbers of fatalities and injuries resulting arising out of mining
activities. It was set up to investigate all aspects of the legal regulation of health and
safety in the mining industry and then make recommendations on how it could be

improved.

® Erasmus Commission into Occupational Health, 1975.

* Act 6 of 1983.

® Act 78 of 1973.

® Act 30 of 1941.

" Leon R.N “Report of the Commission of Inquiry into Safety and Health in the Mining Industry, Vol. 1, 1995,
p10.





The Commission found that there had indeed been too many fatalities within the
mining industry; sixty nine thousand people died had in the first ninety three years of
the first century and that there had also been injuries of over a million people. In
addition, the Commission found that there had been too little done to prevent
occupational diseases such as tuberculosis and silicosis, but rather that the focus
had been on the provision of compensation for such diseases and injuries, which
had been inadequate. The Commission recommended that a new Act be drafted to
provide a comprehensive framework for health and safety in the mining industry
resulting in the Mine Health and Safety Act (MHSA).®

After the advent of democracy, the Department of Labour, whilst developing its 1994-
1988 programme of action,’ set as one of its objectives, the development of an
overall national health and safety policy and strategy as well as the establishment of
a National Council. This objective was approved by Cabinet in 1995, resulting in the
appointment of a tripartite steering committee consisting of labour, government and
business to develop the strategy and policy as well as the establishment of the

Council. The Committee in turn decided on the establishment of a Committee of

Inquiry.

The Committee of Inquiry into a National Health and Safety Council'® was instituted
in1997 as a result of the decision. It was tasked with the responsibility of analysing
current legislation and administration of occupational health and safety with a view to
determining the problems within the system, conduct a comparative analysis with

international practices and report on its findings.

® Act 29 of 1996.

? Department of Labour: Programme of Action 1994-1998 at page 18.

19 Benjamin and Greef “Report of the Committee of Inquiry into a National Health and Safety Council in South
Africa”, 1997.





The Committee found that:

o There was a lack of coordination in the area of occupational health and
safety,

o There are a number of laws, which are spread across a number of
different departments (e.g. Department of Labour, Department of Health
and the Department of Minerals and Energy) which in turn have different
institutions with administrative heads reporting to the respective
departmental Ministers on matters of occupational health and safety and

o Made recommendations for the establishment of a voluntary council as
well as a national occupational health and safety policy providing
guidelines for both.

Attempts to develop an integrated Occupational Health and Safety Policy for South
Africa were made culminating in the development of the draft National Occupational
Health and Safety Policy in 2003, which was meant to provide a policy that would
apply to all sectors of the economy as a result of a Cabinet decision to integrate and
consolidate laws and institutions regulating occupational health and safety under the

direction of the Department of Labour.*?

The National Occupational Health and Safety Bill was also concluded under the
supervision of the Department of Labour and released for comment in 2005.
However both the policy and bill have as yet not been finalised and the process has
been put on hold. In fact the Department of Labour has continued with the
amendment to the OHSA and its regulations, calling for comments from stakeholders
on the changes being made as early as May 2010, a clear indication that there is
now intent to keep the current occupational health and safety legislative framework

intact.*®

" The National Health and Safety Policy, Revised Version 3 — Circulated 23 July 2003, at p. 2. See also
www.kznhealth.gov.za/occhealth/policy2.pdf.
12 .
Ibid.
3 http://sheqafrica.com/ohs-act-review-comment. found at 21:10 on the 05/05/2012.
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1.2. Statement of the research problem

South Africa as a member state to the International Labour Organization (ILO), World
Health Organisation (WHO), African Union (AU), and the South African Development
Community (SADC) has certain obligations related to occupational health and safety,
amongst which is the development of a national occupational health and safety
policy, the development of systems and infrastructure for prevention of occupational
injuries and diseases and coordination of efforts related to occupational health and

safety within the country.

Currently South Africa still has a fragmented legislative framework for occupational
health and safety with laws covering preventative measures and compensation
however providing differing services and benefits to employees. These laws, whilst
providing for occupational health and safety do not have similar measures in place
leading to differences in the way that occupational health and safety is provided for
in the workplace both in terms of prevention and redress/compensation in the event
of injury, disease or death occurring. There are also different institutions set aside to

administer occupational health and safety, and all with different mandates.

The different legislative and other measures put into place ensure a discrepancy in
the way occupational health and safety is administered in the country and might
actually serve as a means of discrimination amongst different sectors of employees
which would be in violation of the constitutional requirements as outlined in the Bill of
Rights as well as its international obligations as a Member State of the ILO, WHO,
AU and the SADC.

A gap was identified in the legislative and other measures put into place by
government to provide for the health, safety and wellbeing of employees, which
needs to be analysed and recommendations made for the provision of adequate and
reasonable measures to ensure the health and wellbeing of employees in South

Africa.





1.3. Literature review

Authors in the field of occupational health and safety are in agreement as to the
significance of a safe and healthy work environment to the lives of employees, the
productivity of enterprises, governments and to the socio-economic development of
countries. Alice argues that it is vitally important for South Africa to have a healthy
and happy workforce in order for it to promote sustainable economic development
and to be globally competitive.'* She quotes different authors in support of her view
that the workplace affects the physical, mental, economic and social wellbeing of

workers and in turn the health of their families, communities and societies.*®

Kruger argues that actions to keep employees safe and healthy should be
considered as part of a business process,*® whilst Labuschagne promotes the notion
of a paradigm shift in the way that occupational health is viewed in the workplace by
arguing that occupational health should be seen not as a support function but as part
of the core business of a company,*’ that it must be seen as yet another tool to be
used in contributing to the business’s bottom line profits. He argues that occupational
health has several benefits, amongst which are reduced sick leave costs, proper
human resource planning, accurate assessment of hazards and risks in the

workplace — which factors contribute to the success of the company.*®

Boschoff more directly indicates that poor occupational health and safety
performance results in costs to government in the form of social security payments to
affected employees,*® increased medical costs and contributes to the high rate of
unemployment. Muchiri?® indicates that 20% of the two million annual global work
fatalities arise out of sub Saharan Africa and links it to development or lack thereof in

Africa indicating that the high incidences of injuries at work are an obstacle to

12 Alice A, Health Promotion in the Workplace, Occupational Health Southern Africa (2003), 4-5.

Ibid.
16 Kruger W, Employee Assistance Programmes in the health Care Sector and issues in Evaluating Quality
(2011), 5.
v Labuschagne WP, The Strategic Importance of Occupational Health Occupational Health South Africa (2003),
7-8.
® Ibid.
% Boschoff T “Health and Safety in the Adds Value to Business”, The South African Labour Guide, see also
www.labourguide.co.za accessed 2011.10.24 at 16:00.
20 Muchiri FK, Occupational Safety and Health issues in Africa (2009), 48.
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development and to working out of poverty. He argues that decent living and working
conditions are not only basic rights for workers but form an integral part of social and
economic development of countries and are therefore central to national
development, promotion of quality of working life and success of enterprises and

countries.

The arguments put forth by the authors are in line with various ILO, WHO, AU and
the SADC instruments (conventions, recommendations, Charters, codes of practice,
guidelines and information products) which indicate that health and safety at work is
a priority. For example in its Declaration on Occupational Health for All,?* the WHO
has indicated that injuries and diseases not only have a profound effect on
employees but also affect the economic and social wellbeing of their families and
dependants.?? In addition the lack of occupational health and safety in the workplace
has an impact on the gross national product of countries, thereby affecting their
ability to progress economically. Indeed in the report Decent Work Agenda in
Africa,?® the ILO has indicated that ‘one should never accept the notion that injury
and disease “go with the job”. On the contrary, the protection of workers against
sickness, disease and injury arising out of employment must be at the forefront of the

promotion of decent work’.

Schmidt** indicates that occupational safety and health is still a major global
concern, that ‘Over 2 million people die around the world every year as a result of
their work, every day around 1,000 people go out to work in the morning or evening
and simply don’t return home because they die in occupational accidents, non-fatal
occupational accidents have increased to over 300 million per year and the global
economic cost of occupational accidents and diseases represent 4% of the global
gross domestic product (GDP)’. She further states that not only is work central to
people's well-being, it can actually pave the way for broader social and economic

advancement whilst strengthening individuals, their families and communities.

*!Declaration on Occupational Health for All, 1994 WHO/OCH/94.1.
22 .

Ibid.
> Decent Work Agenda in Africa 2007-2015, ILO, 2007 at page 50 www.ilo.org/pubilns.
Schmitt A, Improving safety and health at work through a Decent Work agenda, available on
line:http://www.ilo.org/global/about-the-ilo/decent-work-agenda/lang--en/index.htm found at 20:00 on
13.05.2010.
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She argues, however, that such progress hinges on work that is decent. That decent

work sums up the aspirations of people in their working lives.

The ILO and WHO? clearly indicate that it is expected of member States to develop
national policies to promote the continuous improvement of occupational health and
safety so as to prevent occupational injuries, diseases and deaths in the
workplace.?® Hermanus?’ conducted an analysis of the South African occupational
health and safety model and concluded that the South African laws related to the
subject provide ‘a radical break with past approaches’?®, however, he indicated that
despite this radical break — the South African system is still largely complex and
fragmented with no mechanism to provide for or facilitate overall coherence in
standards and policy® - with occupational health and safety being coordinated
through three different government departments and the budget allocations being
quite different and skewed heavily in favour of the mining industry. He has also
indicated that the challenges raised by the different laws had been recognised by
officials in the various departments linked to occupational health and safety as
presenting ‘serious obstacles to providing an efficient service, establishing priorities

developing strategy’.*°

Various Commissions have been established in South Africa and these have found
that the current system is inadequate and needs to be changed patrticularly the last
Commission headed by Benjamin®' which found that there is no national health and
safety law applicable to all sectors of the economy, that there are differences
between the OHSA and MHSA®? | that the operation of two workers’ compensation
systems has produced administrative and financial inconsistencies and inequalities
in benefits**and in addition the compensation system results in the cost of injury and

disease being transferred from the employer to the employees and society. The

* Global Strategy on Occupational Health for All: The Way to Health at Work, 1995 WHO/OCH/95.1

%® Article 2 (1) C187 Promotional Framework for Occupational Safety and Health Convention, 2006
*’Hermanus M. A. Trends in the Occupational Health and Safety Policy Regulation — Issues and Challenges for
South Africa, Takemi Programme in International Health, Harvard School of Public Health, (1999) p78.

% |bid at page3.

* Ibid at page 23.

% |bid at page 24 — 25.

*! Committee of Inquiry into a National Occupational Health and Safety Council in South Africa, 1997.

*? |bid at page 145.

** |bid at page 162.





Committee recommended amongst others that a national policy on occupational

health and safety be developed.

Comparison of the occupational health and safety legislation has served to indicate
the disparities and the possible violation of worker rights in that the legislation do not
offer equal protection to employees® and could even be considered a travesty of
justice taking into account the socio-economic impact of the legislation on the
employees affected by it, e.g. those who are injured or contract disease as a result of
their work activities. It is argued that the legislations might be infringing on such
rights as the right to human dignity and equality.*® To add to this fragmentation in the
laws and measures, government as a public service employer, has also developed
laws and policies related to occupational health and safety specifically for the public

service employees.*

Again it is clear that since the attempt to develop a national policy for South Africa
has stalled, the laws and institutions will remain fragmented unless measures are

taken to alter the situation.

The gap therefore lies in the following area which this study intends to address:

e There is limited literature analyzing the different occupational health and
safety laws in the country and making a case that the differences indeed
provide a violation of international instruments and the South African

Constitution.

** White N. Is the ODWM Act fair? A comparison of the Occupational Diseases in Mines Act, 1993 and the
Compensation for Occuaptional Diseases Act, 1993 with Respect to Compensation of Pnemoconiosis (White
Monograph) University of Cape Town, Centre for Occupational Health Research, 2004 1-31
web.uct.ac.za/depts./oehru/dox/White%20monograph%202004.doc.

* Roberts J The Social Epidedimiology of Silicosis. The Hidden Epidemic of Silicotic God Miners in the Eastern
Cape: A social Disease with Medical Aspects and a Travesty of Justice, Draft Paper www.grocotts.co.za.

*® Discussed under Chapter 2 below.
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1.4. Aims and objectives of the study

The aim of the study is to determine whether the legislative and other measures
taken by government to ensure the safety, health and wellbeing of employees within
the work environment are reasonable and in line with its international and

constitutional obligations.

The objectives of the study are to:

e |dentify legislative and other measures adopted by government to ensure the
safety, health and wellbeing of employees in the country;

e Determine whether the measures undertaken by government comply with
both its national and international obligations with the Constitution of the
Republic and both the WHO, ILO, AU and SADC instruments.

This study will benefit government particularly the Department of Labour to develop a
uniform policy on safety and health in the workplace which will apply to all sectors
both in public and private. It will also benefit companies, government departments,
municipalities, non-governmental organisations, research organisations and
institutes, students who are studying Human Resources, Labour Law and Health and
Safety Law.

1.5. Research Methodology

The research methodology adopted in this study is qualitative. Consequently, a
combination of legal comparative and legal historical methods, based on
jurisprudential analysis, was employed. Legal comparative method was applied to
find solutions. The purpose of historical research method on the other hand, was to
establish the development of occupational health and safety legislation, the
interaction between law and the health and wellbeing of employees, and also to
propose solutions or amendments to the existing law, based on practical and

historical facts. Concepts were analysed and arguments based on analysis,

11





developed. A literature and case law survey of the constitutional prescriptions and
interpretation of statute, international, regional and national instruments were made.
This research is library based and reliance is made of library materials like
textbooks, reports, legislations, regulations, case laws and articles. Hard and
electronic sources have been accessed from a number of sources such as the

internet, government departments and the library.

1.6. Scope and limitation of the study

This dissertation consists of five inter-related chapters. Chapter one is the
introductory chapter laying the foundation. Chapter two focuses on the international
and regional law framework while chapter three deals with the South African policy
and legislative framework. Chapter four deals with the comparative study of South
Africa: the United Kingdom (UK) and the United States of America (USA). Chapter
five is a summary of the conclusions drawn from the whole study and makes some

recommendations.
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CHAPTER 2: INTERNATIONAL LAW FRAMEWORK

A number of bodies are key in the area of occupational health and safety, these
being on the international front, the United Nations (UN), WHO and the ILO, the
latter two being specialised agencies of the UN whilst on the regional front there is
the AU and the SADC. South Africa is a member of all the bodies which have a
variety of instruments which impact on occupational health and safety.

2.1. The United Nations

The United Nations is an international organisation that is committed to, amongst
others the promotion of social progress, better living standards and human rights. As
part of its commitment, it has enacted a number of provisions/documents to define
aspects of human rights with some of those relevant to occupational health and

safety:
2.1.1. Universal Declaration of Human Rights (UDHR)

The Universal Declaration of Human Rights (UDHR) is a declaration adopted by the
United Nations General Assembly and is the world’s first attempt at expressing
human rights to which all human beings are entitled. It is also a source of various
international and national laws (including South African law) on matters of human
rights and is regarded as one of the instruments making up the International Bill of
Rights.

The UDHR enshrined the right of employees to safety and health with its provision
that everyone has the right to work, to free choice of employment, to just and

favourable conditions of work and to protection against unemployment.*’

* Article 23(1).
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2.1.2. International Covenant on Economic Social and Cultural Rights
(ICESCR)

Like the UDHR, the ICESCR is also regarded as an International Bill of Rights and
through its State Parties has recognised that the ideal of free human beings enjoying
freedom from fear and want can only be achieved if conditions are created whereby
everyone may enjoy his economic, social and cultural rights. Part two of the IESCR
deals with undertakings by state parties whereby state parties undertake to take
steps within the maximum of their available resources, to progressively realise the
rights recognized in the Covenant by all appropriate means, including particularly the
adoption of legislative measures® and the guarantee that the rights would be

realised without any discrimination.*

Article six found at Part three of the IESCR, deals with the right to work and therein
State Parties, commit to take steps to amongst others, develop policies and
techniques to achieve full and productive employment under conditions safeguarding
fundamental political and economic freedoms to the individual.**The States Parties
further recognize the right of everyone to the enjoyment of just and favourable

conditions of work which ensure, in particular safe and healthy working conditions.**

Article twelve, found at Part three of the IESCR deals with the right to health with
State Parties recognising the right of everyone to enjoy the highest attainable
standard of physical and mental health** and committing to take necessary steps
such as the improvement of all aspects of environmental and industrial hygiene®® as
well as the prevention, treatment and control of epidemic, endemic, occupational and

other diseases,* to achieve the full realisation of the right.

2.2. The World Health Organisation

* Article 2 (1).

* Article 2 (2).

© Article 6 (2).

*! Article 7 (b).

* Article 12 (2).

* Article 12 (2) (b).
* Article 12 (2) (c).
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The WHO was set up with the objective of ensuring that all people attain the highest
possible level of health through various means including, acting as the directing and
coordinating authority on international health work, assisting governments to
strengthen health services, promoting the improvement of working conditions and
the prevention of accidental injuries as well as proposing conventions, agreements
and regulations, and making recommendations with respect to international health
matters. The WHO has set out in its founding Constitution,* principles considered
basic to the happiness, harmonious relations and security of all peoples, and some

of the key principles are the following:

e The enjoyment of the highest attainable standard of health as one of the
fundamental rights of every human being without distinction of race, religion,
political belief, economic or social condition;

e The health of all peoples is fundamental to the attainment of peace;

e The achievement of any State in the promotion and protection of health is of
value to all;

e Governments have a responsibility for the health of their peoples which can
be fulfilled only by the provision of adequate health and social measures;

|46

2.2.1. Declaration on Occupational Health for All™ and Global Strategy on

Occupational Health for All

At its October 1994 meeting, the WHO declared health at work a priority issue in

both its declaration and global strategy.

It also recognized that occupational health and the wellbeing of workers are crucial
prerequisites for productivity and are of the utmost importance for overall socio-
economic development and stated that ‘the main emphasis should be given to the
preparation of new occupational health policies, development and strengthening of
the necessary infrastructures, information systems and awareness of the needs and

possibilities of occupational health activities for all working people, and building up

*Constitution of the World Health Organization, 1946.
* World Health Organization, 1994WHO/OCH/94.1.
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the necessary support services and human resources needed for implementing the

new strategy.

2.3. The International Labour Organisation

The ILO was founded on the premise that universal, lasting peace can only be
realized if it is based on social justice and aims to promote employment rights and

ensure decent work.

2.3.1. The ILO Declaration of Philadelphia

The Declaration reaffirmed the fundamental principles of the ILO including the
principle that labour is not a commodity and affirmed that all human beings,
irrespective of race, creed or sex, have the right to pursue both their material well-
being and their spiritual development in conditions of freedom and dignity, of
economic security and equal opportunity. The Declaration further affirmed that
national and international policies are important to achieve the principles set forth in

the declaration.

2.3.2. Occupational Safety and Health Convention

The convention is applicable to all workers regardless of which economic activity
they are engaged in.*’ In part two which deals with principles of national policy, it
requires Member States to develop, implement and periodically to review coherent
national policies on occupational safety, occupational health and the working
environment*® with the aim of preventing injury or accidents and minimising as far as
is reasonably practicable, hazards in the workplace.*® In addition, the Convention
provides that the policy should outline functions and responsibilities of public
authorities, employers, workers and others with regards to occupational health and

safety®® and Member States are required to ensure that Article 4 is made a reality

Y Article 2 (2).
8 Article 4 (2).
* Article 4 (2).
% Article 6.
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through the development of laws, regulations and other means®* and to ensure that

the laws and regulations are enforced through effective systems of inspections.>?
2.3.3. Occupational Safety and Health Recommendation

The Recommendations serve as support to the Occupational Safety and Health
Convention 155 and take the form of proposals stating that provisions of both the
Convention and the Recommendation should as far as is possible be applied to all
branches of economic activity and to all categories of workers®® and in pursuance of
Article 4 of Convention 155, countries should appoint competent authorities® to
amongst others, issue regulations, codes of practise on occupational health and
safety®™ and occasionally review legislation concerning occupational safety and

health and the working environment.>®
2.3.4. Promotional Framework for Occupational Safety and Health Convention

The Promotional Framework noted the Convention and other instruments of the ILO
relevant to occupational health and safety which state that occupational health and
safety should be given priority in national agendas and requires Member States to
develop national policies, systems and national programme to ensure continuous
improvement of occupational health and safety as well as to prevent occupational

injuries, diseases and deaths.

It goes further than Convention 155 in that it provides the essential ingredients of

national policies as: >’

« Laws and regulations, collective agreements and any other relevant instruments

on occupational health and safety

> Article 8.

>2 Article 9.

>3 Article 1 (2).

>* Article 4.

> Article 4 (a).

*® Article 4 (2) (a-d).
> Article 4 (2) (a-d).
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« Creation of one or more authorities or bodies responsible for occupational health
and safety

e Mechanisms for ensuring compliance which would including inspection systems

« Making the promotion, at a workplace level, of cooperation between
management workers and their representatives an essential element of

workplace prevention measures

It also provides for the formation of national tripartite advisory bodies and national

programmes for occupational health and safety.

2.3.5. Employment Injury Benefits Convention, 1964

The Convention requires Member States to enact national legislation which will
ensure employment injury benefits to protect all employees and their beneficiaries®®
(in the event of the employees’ death). It directs Member States to prescribe a list of
occupational diseases™ or provide a general definition of occupational disease in its
legislation. It also sets guidelines for the treatment of injuries, temporary and
permanent disability,®° the payment of benefits®* and the provision of medical care®

amongst others.®

2.3.6. Safety and Health in Mines Convention

The Convention came into being as a result of the need to prevent fatalities, injuries
or ill health arising out of mining operations as well as to prevent any resulting
damage to the environment and it is applicable to all mines. Member States are
required to develop national laws and regulations and supplement them with

standards, guidelines, codes of practise and other means utilised in their countries.®*

2.3.7. Global Strategy on Occupational Safety And Health

>% Article 4 (1).
% Article 8 (a).
% Article 6.

®! Article 9.

%2 Article 10.
% Article 8 (b).
® Article 4.

18





The strategy comes from a premise that says that ‘Decent Work must be Safe Work
‘and states in its introduction that ‘according to the principles of the United Nations,
WHO and ILO, every citizen of the world has a right to healthy and safe work and to
a work environment that enables him or her to live a socially and economically
productive life. “The strategy document indicates that despite the fact that the right to
health and safety at work is provided for in the WHO and ILO Constitutions and a
whole range of United Nations documents, no country in the world had been able to
successfully achieve the right for all its workers, which meant that interventions had

to be put into place to ensure the right.

The strategy further links the workplace to sustainable development and states that
work is a key process and the workplace a critical site for efforts towards sustainable
development, reflecting on the Rio Summit®® where it was declared that human
beings are at the center of concern for sustainable development and are entitled to
healthy and productive lives in harmony with nature. Hence the argument that ‘high
guality and productive work can ensure healthy production of materials, goods and
services and the consideration and practical implementation of the principles of

sustainable development’.

The strategy has ten objectives and actions which are critical in the occupational
health and safety sector with objective one that requires the strengthening of
international and national policies for health at work and the review of national

policies and ensure legal action and enforcement of policies.

2.3.8. ILO Declaration on Fundamental Principles and Rights at Work

The Declaration provides a reminder to Member States that by joining the
organisation of their own free will, they have endorsed the principles and rights set
out in the ILO Constitution and in the Declaration of Philadelphia as well as the
Conventions of the ILO. As such they have committed to working towards the
achievement of the objectives of the ILO and to progressively commit resources

®United Nations Conference on Environment and Development (UNCED), (also known as the Rio Summit),
1992.
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towards achieving the said objectives and to respect, promote and realise in good

faith the rights that are espoused in the Conventions.
2.4.  The African Union

The AU was formed with the intention that Africa should play a role in the global
economy and to address social and economic development within the continent as
well as to work with relevant international partners in the eradication of preventable
diseases and the promotion of good health on the continent.?® It is the successor to
the Organization of African Unity which had initiated the African Charter on Human

and People’s Rights amongst other regional instruments.
2.4.1. African Charter on Human and Peoples Rights (Charter)

The Charter is a regional instrument intended to promote and protect human rights
on the African continent. It has a strong leaning towards the protection of social,
economic and cultural rights, including the right to work. It also recognises and gives
due regard to the Charter of the United Nations and the Universal Declaration of

Human Rights.

The Charter provides that, every individual shall have the right to work under
equitable and satisfactory conditions,®’ to enjoy the best attainable state of physical
and mental health®® and that State Parties to it shall take the necessary measures to
protect the health of their people and to ensure that they receive medical attention
when they are sick.®® It further provides that all people shall have the right to a

general satisfactory environment favourable to their development.”

2.4.2. Charter of Fundamental Social Rights in SADC (SADC Charter)

Article 3 (n) of the Constitutive Act of the African Union, 2000.
67 .
Article 15.
®®Article 16 (1).
% Article 16 (2).
© Article 24.
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The SADC Charter recognises basic human and organisational rights and indicates
the recognition of governments, employers and workers in the Region of the
universality and indivisibility of basic human rights proclaimed in instruments such as
the United Nations Universal Declaration of Human Rights, the African Charter on
Human and Peoples’ Rights, the Constitution of the ILO, the Philadelphia Declaration

and other relevant international instruments.’*

Member States of the SADC Charter have also undertaken to observe the basic
rights referred to in this Charter’? and to ratify and implement ILO instruments.” The
SADC Charter also sets out clear measures related to social protection,
improvement of working conditions as well as safety, health and environment of

employees as follows:

e Member States are required to create enabling environments that ensure that
all workers shall have a right to adequate social protection and to adequate
social security benefits’*, whilst ensuring that those employees who cannot
re-enter the labour market and cannot support themselves are entitled to
receive sufficient resources and social assistance.”

e Member States shall create an enabling environment so that the
harmonization of minimum requirements laid down in labour legislation and in
particular the introduction of equitable occupational health and safety
protection are achieved;’®

e Member States shall endeavor to create an enabling environment so that: *’

o Every worker in the Region has the right to health and safety at work
and to a healthy and safe environment that sustains human
development and access to adequate shelter;

o Employers shall provide safe workplaces that do not pose a risk to the
health of employers or any other person exposed;

" Article 3 (1).

2 Article 3 (2).

7 Article 5.

7 Article 10 (1).

7 Article 10 (1).

’® Article 11 (a).

"7 Article 12 (a), (b), (c), (d), (), (g), (h), (i), (), (K).
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o Basic work environment and occupational health and safety standards
as set out in ILO Convention No. 155 are provided;

o Engineering is prioritized to control risk from hazards at source;

o The organisation of occupational health and safety shall be on the
basis of bipartite and tripartite co-operation and the full participation of
all parties;

o Workers have a right to information on workplace hazards and the
procedures being taken to address them, and to appropriate health and
safety training in paid working time;

o Workers have the right to stop work that they reasonably believe poses
an immediate and serious risk to their health, safety or physical
wellbeing according to ILO Convention No. 155;

o Workers have the right to services, that provide for the prevention,
recognition, detection and compensation of work related illness or
injury, including emergency care, with rehabilitation and reasonable job
security after injury and adequate inflation adjusted compensation;

o Employers control and are liable for work related environmental risks
according to the ‘polluter pays’ principle;

o Workplace bases health service for workers is accessible, affordable
and equitable, and is provided on a professional ethical basis; and

o Economic and investment measures take into consideration health,

safety and environmental standards.

In addition the SADC Charter sets out that it is the responsibility of the national
tripartite institutions and regional structures to implement it as well as to promote

social legislation.

2.5. Assessment of International Instruments

Whilst the UDHR and the ICESCR provide an international framework for human
rights, the WHO, ILO, AU and SADC standards on occupational safety and health
set through various Conventions, Recommendations, strategies and other
documents provide critical tools for governments, employers, and workers to develop

strategies for the prevention of injuries, diseases and deaths at work as well as the
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provision of measures for the safety, health and wellbeing of employees at work.The
various instruments indicated in above, show critical similarities and clearly indicate
that:

e Labour is not a commodity;

e All workers, regardless of their race, gender, disability, region or occupational
classification have the right to a work environment that is conducive to their
safety, health and wellbeing;

e Worker rights are also human rights;

e The right to occupational health and safety is not absolute — in that it does not
mean that countries have to realize the rights regardless of their
circumstances, but provision is made for countries to progressively realize the
rights;

e Occupational health and safety is critical not only for the health and wellbeing
of employees, but also for their families, enterprises and ultimately for the
country;

e Health and wellbeing and productivity is critical for the productivity of
individuals governments and enterprises;

e Occupational health and safety cannot be realized without concerted
intervention and requires partnerships between various stakeholders
(workers, employers, governments and international organizations);

e There is a need for institutions responsible for occupational health and safety
in countries;

e Both the WHO and ILO are readily available to countries to assist them with
the implementation or incorporation of the various measures related to
occupational health and safety;

e The AU and SADC are promoting measures of the UN and ILO on
occupational health and safety;

¢ Occupational health and safety should be treated as a priority;

e Most importantly, that there is a need for countries to develop, implement and
periodically review policies, programs, infrastructure and systems for

occupational health and safety and;
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e Lastly, that all member states to the WHO, ILO, AU and SADC are expected
by virtue of their membership to progressively realize the rights espoused in
the conventions and recommendations, taking into account their resources

and abilities.
As a Member State to the WHO, ILO, AU and SADC, South Africa is not immune to

the obligations set out by the bodies, but has a positive duty to realize the right to

occupational health and safety.
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CHAPTER 3: SOUTH AFRICAN POLICY AND LEGISLATIVE FRAMEWORK

South Africa has a range of occupational health and safety specific legislation as well
as other legislation which are labour or health related which though not occupational

health and safety specific, have a bearing on the subject matter.

This part seeks to identify and tease out elements of occupational health and safety
in national legislation starting with the Constitution which provides a framework for all

legislation in South Africa.
3.1. The South African Constitution

The Constitution provides a constitutional foundation for occupational health and
safety with section 24 that provides for environmental rights in the Bill of Rights, as

follows:"®

“Everyone has the right —

a. to an environment that is not harmful to their health or well-being;”® and
b. to have the environment protected, for the benefit of present and future

generations, through reasonable legislative and other measures that:*

i.  Prevent pollution and ecological degradation;
i. Promote conservation; and

iii. Secure ecologically sustainable development and use of natural
resources while promoting justifiable economic and social

development.”

Read together with Section 7 (2), which provides that “The state must respect,
protect, promote and fulfil the rights in the Bill of Rights”, it is clear the state now has
a duty to ensure a safe work environment, whilst ensuring that no one is exposed to

a work environment that is harmful to their health or wellbeing. The state has to

78 Constitution of the Republic of South Africa, 1996.
7 Sect 24 (a).
824 (b).
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ensure that® it refrains from policies that violate the right, prevent others from
violating the right and has to take positive measures to fulfil the right to an
environment that is not harmful to the health and wellbeing of employees in the
workplace.

3.2. The Occupational Health and Safety Act

The OHSA sets out the general duties of the employer in ensuring a safe and
healthy workplace for its employees clearly indicating that ‘every employer shall
provide and maintain, as far as is reasonably practicable, a working environment that
is safe and without risk to the health of its employees.?? The Act does not make it
compulsory for the employer to develop a health and safety policy®® unless the Chief
Inspector directs him to do so, in which case he would then be obliged to develop a
written policy to that effect including a description of his organization and outlines for
carrying out and reviewing the policy. In that case, he would have to ensure that the
policy signed by the Chief Executive Officer, is prominently displayed in the
workplace where his employees normally report for service. The Act provides that
the Chief Executive Officer shall as far as is reasonably practicable ensure that the
duties of his employer are properly discharged, 3 and allows him to delegate the

functions to any person under his control.®°
3.3.  Mine Health and Safety Act

The Act directs that the owner of the mine must ensure,®® as far as reasonably
practicable, that the mine is designed, constructed and equipped to provide
conditions for safe operation and a healthy working environment. He also has a
responsibility to appoint a suitably qualified Manager®” to maintain a healthy and
safe mine environment® and to the extent that it is reasonably practicable, to provide

® London L. Worker’s Rights are Human Rights — New International Norms.
¥ Section 8 (1).

# Section 7 (2).

# Section 16 (2).

# Section 16 (2).

% Section 2 (2).

¥ Section 3.

# Section 5.
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and maintain a working environment that is safe and without risk to the health of

employees.

The Act makes it mandatory for the Manager to develop a written health and safety
policy®® that describes the organisation of work, sets a policy concerning the
protection of employees' health and safety at work and the protection of persons who
are not employees but who are directly affected by mining activities and details how
the policy will be carried out or reviewed as well as consult®® with the health and
safety committee on the preparation or revision of the document and policies. In
addition, the Manager is required to **prominently and conspicuously display a copy
of policy and give each health and safety representative a copy of the document.
The Act gives the Manager discretion®® to prepare and implement a code of practice
on any matter affecting the health or safety of employees and other persons who
may be directly affected by activities at the mine unless the Chief Inspector directs
him to do so, in which case the Code must comply with the directions of the Chief
Inspector.

3.4. Compensation for Occupational Injuries and Diseases Act (COIDA)

The Act provides measures for the compensation of employees disabled as a result
of injuries or diseases sustained or contracted in the course of their employment, or
for death resulting from such injuries or diseases. The Act therefore provides for
instances where injuries and deaths could not be prevented at work and only
becomes applicable if there was injury, disease or death. The COIDA also grants
discretion to the Compensation Commissioner®® to establish a body, organization or
scheme whose purpose would be the prevention of accidents or of any disease that
could arise due to the nature of certain activities, the promotion of the health and
safety of employees, the provision of facilities designed to assist injured employees
and employees return to their work or to reduce or remove any disability resulting

from their injuries or diseases.

¥ Section 8 (2).

% Section 8 (2).

! Section 8 (3) (a—=b).
%2 Section 9 (1).

% section 4 (2) (b).
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3.5. Occupational Diseases in Mines and Works Act®

The Act was enacted to ensure the payment of compensation in respect of certain

diseases contracted by persons employed in mines.

3.6. The Labour Relations Act (LRA)

The LRA was enacted to give effect to section 27 of the Constitution and to align with
obligations arising out of SAs membership of the ILO amongst others and provides,
at Section 84 (5), for specific matters that should be the subject of consultation
between employers and representative trade unions. Subject to any applicable
occupational health and safety legislation, representative trade union and an

employer may agree:*

(a) That the employer must consult with the workplace forum with a view to
initiating, developing, promoting, monitoring and reviewing measures to
ensure health and safety at work;

(b) That a meeting between the workplace forum and the employer constitutes a
meeting of a health and safety committee required to be established in the
workplace by that legislation; and

(c) That one or more members of the workplace forum are health and safety

representatives for the purposes of that legislation.
3.7. Basic Conditions of Employment Act

The Act was enacted in order to regulate the basic conditions of employment in line
with the Constitution and ILO obligations. It basically regulates working time
(including normal, overtime and night shift), leave (ordinary, sick, maternity and

family responsibility), and the employment of children amongst others.

** Act No. 78 of 1973.
sect 84.
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The Act recognises the governing occupational health and safety laws indicating

amongst others, that:

(a) The Minister may, on the advice of the Chief Inspector,®® prescribe maximum
hours to be worked by employees.

(b) The Minister may, after consulting the Commission, make regulations relating
to the conduct of medical examinations for employees who perform night
work.’

(c) Employers should regulate their employees working time taking into account
governing occupational health and safety laws, their health and safety as well
as their families.?®

(d) Employers who require their employees to do night work (regularly work
between 23:00 and 06:00), must inform their employees of any health and
safety hazards associated with the work that the employee is required to
perform; and of their right to undergo a medical examination and;*

(e) Where such employees request to undergo the medical testing to ensure that
it is done and to bear the costs of such testing,**

(f) Where an employee suffers from a health condition associated with the night
work, transfer such employee to suitable day work if practical for him to do
SO.lOl

(g) Pregnant employees are allowed to take maternity leave from the date that
their medical practitioner certifies that it is necessary for their health or that of
their baby.'%?

™ Employers should not require or permit pregnant or nursing employees to
perform work that is hazardous to their health or the health of their children.*®®

() The employer must offer an employee alternative employment on terms and
conditions that are no less favourable than his ordinary terms and conditions
of employment, during her pregnancy or up to six months after giving birth to

% Appointed in terms of sect. 27 of OHSA or sect. 48 of the MHSA.
7 Section 17 (5).

% Section 7.

% Section 17 (3) (a).

1% section 17 (3) (b).

191 Section 17 (3) (c).

Section 26 (1).

Section 26 (1).

102
103
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her child if the employee is required to perform night work which poses a
danger to her health or safety.

() Employers are prohibited from employing children younger than 15 years of
age or employing children in jobs that are inappropriate for their age or place
their education, physical or mental health, spiritual, moral or social

development or wellbeing at risk.*%*

3.8. Employment Equity Act

The Act was enacted in order to ensure equity and eliminate unfair discrimination in

workplace practises and policies.'®

Workplace policies and practices include the
working environment and facilities, which mean that with relation to occupational
health and safety, workplace safety and health measures, should not be
discriminatory but should be equitable. The Act also provides for reasonable
accommodation of employees from designated groups, which means that where
necessary jobs or the working environment itself should be modified or adjusted in
order to allow designated employees to have access to, participate or advance in

employment.
3.9. National Environment Management Act (NEMA)

The Act was enacted to provide for cooperative environmental governance by
establishing principles for decision making on matters affecting the environment and
to provide for matters connected therewith amongst others.'® In its preamble, the
Act acknowledges that many South African inhabitants still live in an environment
that is harmful to their health and wellbeing and that it is the role of the State to
respect, protect, promote and fulfil the social, economic and environmental rights of
everyone and to strive to meet the basic needs of previously disadvantaged

communities. It also notes amongst others:

10% Section. 43.
195 Act 55 of 1998.

1% National Environmental Management Act 107 of 1998.
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The inequality in the distribution of wealth and resources, and the resultant
poverty, are among the important causes as well as the results of
environmentally harmful practices,

That sustainable development requires the integration of social, economic
and environmental factors in the planning, implementation and evaluation of
decisions to ensure that development serves present and future generations;
everyone has the right to have the environment protected, for the benefit of
present and future generations, through reasonable legislative and other

measures that prevent pollution and ecological degradation;

The Act also defines the environment as meaning:

The surroundings within which humans exist and that are made up of—

the land, water and atmosphere of the earth;

microorganisms, plant and animal life;

any part or combination of (i) and (ii) and the interrelationships among and
between them; and

the physical, chemical, aesthetic and cultural properties and conditions of the
foregoing that influence human health and wellbeing;

It is clear from the definition of environment, that the workplace is also an

environment as it is made up of surroundings where humans exist and has all the

items in both point i-iv of the definition.

3.10. National Health Act

The Act'®” was enacted pursuant to sections 24 and 27 of the Constitution and to

ensure a framework for a structured uniform health system in South Africa and most

importantly to address the imbalances and iniquities of the past with regards to the

provision of health services in the country.

107

Act 61 of 2003.
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The Minister of Health is given the responsibility to, within the limits of available
resources, amongst others determine the policies and measures to protect, promote,

improve and maintain the health and wellbeing of the population.'®

3.11. Public Service Act and Public Service Regulations

Government in its capacity as employer has promulgated the Public Service Act, and
developed regulations to the Act, in terms of section 41 of the Act. The regulations
have a part that deals with the working environment.’®® The part is based on the

principle™°

that the working environment should support effective and efficient
service delivery while, as far as reasonably possible, taking employees' personal
circumstances, including disability, HIV and AIDS and other health conditions into

account.

The part provides that the Head of Department shall:

e Establish and maintain a safe and healthy work environment for employees of
the department,*

e |dentify units or employees within the department that, due to the nature of
their work, are at high risk of contracting HIV and other related diseases, and
take reasonable steps to reduce the risk of occupational exposure to HIV and
such diseases,**?

e Designate a member of the SMS with adequate skills, seniority and support
to implement the health promotion programme within the department, and
ensure that the member so designated is held accountable by means of her
performance agreement for the implementation of the provisions,**?

e Introduce appropriate measures for monitoring and evaluating the impact of

the health promotion programme among the employees of the department.***

1% Section 3 (c).

Chapter 1, Part VI.

Chapter 1, Part VI, A.
Chapter 1, Part VI, D.
Chapter 1, Part VI, E.1(a).
Chapter 1, Part VI, E.5(c).

114Chapter 1, Part VI, F.
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In addition to the regulations, government, through the Department of Public Service
and Administration (DPSA), has after extensive consultation with national and
provincial departments between 2006-2008, also set in place the Employee Health
and Wellness Strategic Framework*>(EHW framework).

The purpose of the framework*® has been identified as the provision of ‘an
integrated, needs-driven, participative, and holistic approach to Employee Health
and Wellness in the Public Service, linking individual health, safety and wellness,
organisational wellness, environmental sustainability and quality management to
productivity and improved service delivery outcomes to be achieved through critical

common strategic interventions in the priority areas of:

* HIV&AIDS and TB Management
* Health and Productivity Management
« Safety, Health, Environment, Risk and Quality Management (SHERQ)

* Wellness Management
Cabinet has also approved the following policies related to the framework in 2009:

¢ Wellness Management Policy for the Public Service,
e HIV AIDS Policy for the Public Service
e Health and Productivity Management Policy for the Public Service, and the;

e Safety, Health, Environment, Risk and Quality Policy for the Public Service

Together, the regulations, EHW framework and policies set out what occupational
health and wellness means in the public service and how government departments
are to handle matters related to the health and wellness of public servants, setting
out the different role players, their functions and duties to be carried out. Cabinet

also approved interventions to improve the human resource management function

115Employee Health and Wellness Strategic Framework for the Public Service, Department of Public Service and

Administration, 2008.
1% Ibid.
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on 11 June 20087 setting out the ‘the organisational structure, post establishment
and activities of human resource components for purposes of improving the
execution of the core human resource management functions’ within the public
service setting out the leadership and implementation structures for the delivery of
safety and health interventions within the public service. Subsequent to the approval
of the interventions, the DPSA developed a draft manual for use by departments

guiding departments on the implementation of the approved interventions.**®

These measures were all intended to ensure that public service employee safety and
health is prioritised showing government intent to comply with the WHO and ILO
determinations and Constitutional imperatives as outlined in section 24 and other
provisions of the Bill of Rights such as the right to health and fair labour practices

within the public service.**

3.12. Key Phrases Utilized in Legislation

The national legislation utilise phrases such as ‘occupational health and safety’,
‘safety’, ‘health’, ‘well-being’ and ‘as far as reasonably practicable’. Some of the
terms are defined, whilst others are not and in some instances definitions are

different making it difficult to understand or interpret.

It is critical to determine what the phrases mean as their meaning would determine
whether national legislation meet the Constitutional requirements and South Africa’s
international obligations with the WHO and ILO. To determine the meaning, the law,
decided cases and work of authors in the legal and other spheres will be considered

in order to come to come to reasonable conclusions.

"7 |nterventions to Improve the Human Resource Management Function in the Public Service, Circular
14/1/1/P dated 06 August 2008.

18 Implementing Strategic Human Resource Management in the Public Service: A Manual for Use by
Departments, DPSA 2009.

19 Constitution of the Republic of South Africa.
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3.12.1. Meaning of Safety

The OHSA provides a definition of the word ‘safe’, whilst the MHSA provides a

definition of the word ‘safety’.

Safety is defined as meaning safety at mines whilst safe is defined as meaning free
from any hazard. In turn both the MHSA and OHSA define hazard as a source of or
exposure to danger. The MHSA further defines a ‘health hazard’ as any physical,
chemical or biological hazard to health, including anything declared to be a health
hazard by the Minister. Danger is in turn defined in the OHSA as meaning anything

which may cause injury or damage to persons or property.

The other national laws, do not define the term and international instruments, whilst
they refer to the term — also do not define what safety and related terms mean.

Our courts have also had occasion to deliberate on the employer’s duty for safety of
its employees and in Van Deventer v Workman’s Compensation Commissioner
12the court held ‘An employer owes a common law duty to a workman to take
reasonable care for his safety.In Media 24 Limited and Another v Grobler'?* the
court referred to the van Deventer case and expanded further on the duty when it
held that:

‘It is well settled that an employer owes a common law duty to its employees to take
reasonable care for their safety....This duty cannot in my view be confined to an
obligation to take reasonable steps to protect them from physical harm caused by
what may be called physical hazards. It must also in appropriate circumstances
include a duty to protect them from psychological harm caused, for example, by

sexual harassment by co-employees.’

This accords well with the definition of safety, hazard and danger as indicated above.
| would argue therefore that safety/safe refers to a situation where individuals are

free from both physical and psychological harm, which would entail not being

1291962 (4) SA 28 (T) at 31B-C.

212005 (26) ILJ (1007) SCA.
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exposed to anything that cause mental or physical disturbance to them or that could

impact negatively on their health.
3.12.2. Meaning of Health

It is generally agreed that health refers to human health and incorporates both

mental and physical integrity.'*?

It is a term that does not lack defining in both
national and international instruments.The MHSA refers to health as meaning
occupational health at mines, whilst the OHSA does not define health but defines the
term ‘healthy’ and both the OHSA & MHSA define healthy as meaning free from
illness or injury attributable to occupational causes. The MHSA goes further to define
what is termed a ‘health-threatening occurrence’ as meaning any occurrence that

has or may have the potential to cause serious illness or damage to health.

The WHO refers to health is ‘a state of complete physical, mental and social well-
being and not merely the absence of disease or infirmity.*® It has also referred to
health as ‘a resource for everyday life, not the objective of living. Health is a positive
concept emphasizing social and personal resources, as well as physical
capacities.'**The WHO has also defined mental health as “a state of well-being in
which the individual realizes his or her own abilities, can cope with the normal
stresses of life, can work productively and fruitfully, and is able to make a

contribution to his or her community".

The ILO Convention 155 and Recommendation 164both define health in relation to
work and indicate that — ‘health, in relation to work, indicates not merely the absence
of disease or infirmity; it also includes the physical and mental elements affecting

health which are directly related to safety and hygiene at work’.

22parterson A &Kotze L.J Environmental Compliance and Enforcement in South Africa, (2009) 18.
2 The Preamble to the Constitution of the World Health Organisation, 1946.

12% Charter for Health Promotion, WHO, 1986.
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3.12.3 Meaning of Wellbeing/Wellness

Wellbeing is a difficult term to define.'* The South African courts have had occasion
to deal with the concept in the area of environment law. In HTF Developers Pty (Ltd)

126 the court held that the term is

v The Minister of Environmental Affairs and Tourism
‘open-ended and manifestly ... incapable of precise definition. Nevertheless it is
critically important in that it defines for environmental authorities the constitutional

objectives of their task’.

The court went further to say that ‘the potential ambit of a right to well-being is
exciting but potentially limitless. The words nevertheless encompass the essence of
environmental concern, namely a sense of environmental integrity; a sense that we
ought to utilize the environment in a morally responsible and ethical manner. If we
abuse the environment we feel a sense of revulsion akin to the position where a

beautiful and unique landscape is destroyed, or an animal is cruelly treated.

In the Hichange Investments (Pty) Ltd v Cape Produce Company (Pty) Ltd t/a Pelts

Products and Others,*?’

the court held that the threshold for determining whether
wellbeing is violated or not would not be particularly high and came to the conclusion
that ‘one should not be obliged to work in an environment of stench and, in my view,
to be in an environment contaminated by H2S is adverse to one’s ‘well-being.
However although the term is difficult to define due to its wide ranging qualities, there
have been attempts to define the term by ILO and authors in the psychology field as

follows:

Mubangisi'?® indicates that the term wellbeing is difficult to define but can be related
to ‘the mental, physical and psychological circumstances pertaining to the person
seeking to assert his right’. Workplace Wellbeing*?° relates to ‘all aspects of working
life, from the quality and safety of the physical environment, to how workers feel

about their work, their working environment, the climate at work and work

125 Mubangisi J.C. The Protection of Human Rights in South Africa, A Legal and practical Guide,( 2009) 128.

126 2006 (5) SA 512 (T) par. 18.

127 2004 (2) SA 393 (E).

128Mubangisi J.C. The Protection of Human Rights in South Africa, A Legal and practical Guide,( 2009) 128.
129Workplace well-being, ILO http://www.ilo.org/safework/info/WCMS_118396/lang--en/index.htm.
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organization. The aim of measures for workplace well-being is to complement OSH

measures to make sure workers are safe, healthy, satisfied and engaged at work.

The Wellness Management Policy for the Public Service takes from the World
Economic Forum the definition of wellness as ‘an active process through which
organizations become aware of, and make choices towards a more successful
existence.'® For both the individual and the organization, the concept of wellness is
one where active steps can be taken to reduce chronic disease and mitigate its
debilitating impact on personal lives and organizational productivity.The policy
expands the dimensions of wellness to include physical, social, psychological,

spiritual, intellectual and financial wellness.
3.12.3. Meaning of Reasonably Practicable

The OHSA and MHSA requires of employers and managers to provide and maintain
to the extent that it is reasonably practicable, a working environment that is safe and
without risk to the health of employees. Both the OHSA and MHSA define

reasonably practicable as practicable having regard to:

(a) The severity and scope of the hazard or risk concerned;

(b) The state of knowledge reasonably available concerning that hazard or
risk and of any means of removing or mitigating that hazard or risk;

(c) The availability and suitability of means to remove or mitigate that
hazard or risk; and

(d) The cost of removing or mitigating that hazard or risk in relation to the

benefits deriving therefrom™*

In Van Deventer v Workman’s Compensation Commissioner **the court held ‘An
employer owes a common law duty to a workman to take reasonable care for his

safety. The question arises in each particular case as to what reasonable care is

B%\wellness Management Policy for the Public Service, Annexure A, 2008. Department of Public Service and

Administration
! The MHSA defines (d) the costs and the benefits of removing or mitigating that hazard or risk.
1321962 (4) SA 28 (T) at 31B-C.
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required. This is a question of fact and depends upon the circumstances of each
case.

Ferrie™®indicates that the term ‘as far as is reasonably practicable’ in the OHSA,
means that the employer does not have to provide absolute protection but can use
own judgement to determine how far he should go to achieve compliance with the
law. He further indicates that it means that the employer has to balance the risks and
the resources needed to control the risks by assessing the risks on the one hand
against the physical difficulties, time, trouble and expenses required to avoid the
risks on the other hand. However the standard to be used is the safety and health of

the employee and not the financial ability of the employer.

Safe Work Australia has also outlined a guideline on the interpretation and

4 and indicates that there are two elements to what is

application of the term®
reasonably practicable, i.e. that ‘the duty holder must first consider what can be done
— that is, what is possible in the circumstances for ensuring health and safety. They
then must consider whether it is reasonable, in the circumstances to do all that is
possible’. Whilst the OHSA and MHSA use the term ‘reasonably practicable, section
24 (b)*** provides for environmental protection ‘through reasonable legislative and

other measures’, however it does not explain what the term ‘reasonable’ constitutes.

The courts did however have occasion to deliberate on the term and in the case of

Government of the Republic of South Africa v Grootboom and Others,*®

(although
the case dealt with the right to access to housing, it is relevant in this case as section
27 also provides for reasonableness of state action), it was held that reasonableness
must be determined on the facts of each case, that reasons should be given for
decisions taken so as to assess its reasonableness and the court further held as

follows:

Brerrie R “Occupational Health Southern Africa” May/June 2009,available on line www.occhealth.co.za p.31.

Interpretive Guideline — Model Work Health and Safety Act. The Meaning of ‘Reasonably Practicable’ 2011
www.safeworkaustralia.gov.au.

*>The Constitution of the Republic of South Africa, 1996.

3©2001(1) SA 46 (CC).

134

39



http://www.occhealth.co.za/

http://www.safeworkaustralia.gov.au/



‘Legislative measures by themselves are not likely to constitute constitutional
compliance. Mere legislation is not enough. The state is obliged to act to achieve the
intended result and the legislative measures will invariably have to be supported by
appropriate, well-directed policies and programmes implemented by the executive.
These policies and programmes must be reasonable both in their conception and
implementation. The formulation of a programme is only the first stage in meeting the
state’s obligations. The programme must also be reasonably implemented. An
otherwise reasonable programme that is not implemented reasonably will not

constitute compliance with the state’s obligations’.*®’

In the context of occupational health and safety, this means that there should always
be reasons for taking any decisions related to the safety and health of employees
and that employer are required to provide an account of measures taken to that
effect. The court also stated that reasonableness can only be determined case by
case depending on the nature of the challenge being addressed which is in line with
the provision ‘as far as is reasonably practicable’ — meaning that measures
considered reasonable for one employer might not be reasonable for another
depending on the nature of the enterprise, the risks and costs involved amongst

others.

3.12.4. Meaning of Occupational Health, Occupational Health and Safety

and Occupational Health Services

Occupational Health is defined in the OHSA as including occupational hygiene,
occupational medicine and biological monitoring, whilst in the MHSA the definition is
the same with the exclusion of biological monitoring. In turn the terms occupational
hygiene, occupational medicine and biological monitoring are defined in both Acts
as:

Occupational hygiene - anticipation, recognition, evaluation and control of conditions
arising in or from the workplace, which may cause illness or adverse health effects to
persons, Occupational medicine - the prevention, diagnosis and treatment of illness,

injury and adverse health effects associated with a particular type of work, Biological

7 |bid at 42.
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monitoring - a planned programme of periodic collection and analysis of body fluid,
tissues, excreta or exhaled air in order to detect and quantify the exposure to or

absorption of any substance or organism by persons.

The ILO and WHO™® indicate that occupational health should ‘aim at the promotion
and maintenance of the highest degree of physical, mental and social well-being of
workers in all occupations; the prevention amongst workers of departures from
health caused by their working conditions; the protection of workers in their
employment from risks resulting from factors adverse to health; the placing and
maintenance of the worker in an occupational environment adapted to his
physiological and psychological capabilities and; to summarize: the adaptation of
work to man and of each man to his job.

The ILO Convention 161 on the other hand provides for occupational health services

and indicates that:

‘occupational health services means services entrusted with essentially preventive
functions and responsible for advising the employer, the workers and their

representatives in the undertaking on- 3

e The requirements for establishing and maintaining a safe and healthy working
environment which will facilitate optimal physical and mental health in relation
to work*;

e The adaptation of work to the capabilities of workers in the light of their state

of physical and mental health.***

The International Occupational Hygiene Association, an association of occupational
health and safety professionals with a consultative status on both ILO and WHO
OSH defines occupational health and safety as:

38 Joint ILO/WHO Committee on Occupational Health, ILO 1995 available on line: www.ilo/safework.org.

139 Article 1 (a).
149 Article 1 (a) (i).
Article 1 (a) (ii).

141

41



http://www.ilo/safework.org



‘The science of anticipation, recognition, evaluation and control of hazards arising in
or from the workplace that could impair the health and well-being of workers, taking
into account the possible impact on the surrounding communities and the general

environment.1#?

Assessing the definitions, whether it is a definition of occupational health,
occupational health and safety or occupational health services, it is clear that both
have elements critical to the safety, health and wellbeing of employees, i.e.

e Anticipation, recognition, prevention, review/evaluation and control of hazards
and risks in the workplace,
e Employer responsibility for the safety, health and wellbeing of employees,

e Concern not only for employees but for the environment.

3.13. Do the National Laws meet the Constitutional Requirements and South

Africa’s International Obligations?

In order to answer the question whether our laws related to occupational health and
safety meet the constitutional and international obligations of the country — the four

laws will be compared as follows:

e The MHSA with OHSA as they both deal with the preventative measures for
occupational health and safety
e The ODWMA with COIDA as they both deal with the after effects of accidents,

injuries and diseases suffered resulting from work
3.13.1. The OHSA and MHSA
The OHSA and MHSA would be compared on five areas, i.e.: employer duties and

responsibilities, coverage, definitions, benefits and institutions responsible for the

administration of both (refer to table 1 below).

*|nternational Occupational Hygiene Association (IOHA).www.ioha.net.
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The OHSA is applicable to all employees except persons at mines,**® whilst the
MHSA is applicable only in terms of the mines and excludes the provisions of the

OHSA from applying.***

Definition of terms in the OHSA and MHSA are mostly different, in the sense that
similar terms can be defined differently or worded differently (refer to Annexure A).
For example the term ‘occupational health’ is defined as including occupational
hygiene, occupational medicine and biological monitoring in OHSA, whilst in MHSA,
it is defined only as including occupational hygiene and occupational medicine only.
Both Acts go on to define the terms occupational hygiene, occupational medicine
and biological monitoring with occupational hygiene having a slight difference in
definition.

Both have own institutions responsible for their administration, with the OHSA
providing for the Advisory Council for Occupational Health and Safety, which may
with the approval of the Minister, appoint one or more technical committees to assist
it with its functions. The MHSA on the other hand provides for tripartite institutions
with clearly demarcated functions. The institutions consist of the Mine Health and
Safety Committee to advise the Minister on mine health and safety, three permanent

technical committees and the Mining Qualifications Authority.

The MHSA imposes duties on the tripartite institutions, whilst the OHSA gives the
Council discretion with regards some of its functions, e.g. when it comes to
education and qualifications, the OHSA determines that the Council may advise the
department with regards to the promotion of education and training in occupational
health and safety. On the other hand the MHSA clearly sets out that the Mining
Quialifications Authority was established to advise the Minister on the creation of a
framework for qualifications and learning achievements in the mining industry to
improve health and safety standards through proper training and education,*
standards and competency setting, assessment, examinations, quality assurance

and accreditation in the mining industry and linking the qualifications framework for

" sect 1 (3) (a) and (b).

Sect. 103.
%> sect. 41 (3) (a), (b), (c).
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the mining industry to the National Qualifications Framework referred to in the South
African Qualifications Authority Act, 1995 (Act No. 58 of 1995). No similar provision
exists in the OHSA.

When it comes to the development of an occupational health and safety policy for
the workplace, the OHSA again gives discretion to the employer whether to develop
a policy or not, unless he has been directed by the Chief Inspector to do so**, in
which case, he then becomes duty bound to develop one. The MHSA provides that
every manager has to develop a policy for the protection of the safety of employees

at work, setting out what the policy should contain and the process for developing
it. 147

With regards to responsibilities, the OHSA gives the employer the responsibility of
ensuring a safe and healthy work environment**® and indicates that the Chief
Executive Officer has the duty to carry out the responsibilities of the employer'®®.
The MHSA meanwhile provides clearly distinct functions for the owner™® who has a
responsibility to appoint a manager™>* with qualifications as may be prescribed and in
addition to that, ensure that the manager has the relevant means to perform his
duties and takes reasonable steps to ensure that the manager does perform his
functions. Again no similar provisions apply in terms of the OHSA. Neither the
Employer, Chief Executive Officer nor any person so delegated has to have any
prescribed qualifications nor is there a requirement that the employer has to provide

them with the means to perform functions given to them.
What this basically means is that anyone can be delegated to conduct occupational
health and safety at the workplace in terms of OHSA regardless of his knowledge of

the subject matter whilst this is not possible in terms of the MHSA.

Clearly the MHSA has higher standards or requirements that the OHSA.

148 Section 7.

Section 8.
Section 8.
Section 16 (1).
Section 2.
Section 3.

147
148
149
150
151
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Table 1 — Comparison between OHSA and MHSA

AREA OHSA MHSA
1. Application | All workplaces, except mines Mines
2. Institutions e Advisory Council for e Mine Health and Safety
Occupational Health and Council
Safety e Three permanent
e Council may with the Committees:
approval of the Minister o The Mining Regulation
establish one or more Advisory Committee;
technical committees to o The Mining
advise the Council on any Occupational Health
matter regarding the Advisory  Committee;
performance by the council and
of its functions o The Safety in Mines
Research Advisory
Committee.
e Mining  Qualifications

Authority

3. Health and

Not compulsory unless the chief

Compulsory for the manager

safety inspector directs the employer in | to prepare a document that a
policy writing policy and consult with the
to prepare a written policy health and safety committee
4. Roles Employer and CEO Owner & Manager — specific
Players CEO to ensure that the duties of | duties for each
employer carried out
5. Duties Mostly general (Refer to Annexure | Specific (Refer to Annexure D)

C)
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3.13.2. The ODMWA and COIDA

The ODWMA and COIDA would be compared on application, definitions and
compensation benefits (refer to table 2 below).

As in the case of the OHSA and MHSA, both Acts provide for different institutions
with different roles and responsibilities and as for definitions, the terms used are too
different that it was difficult to even compare them.

When it comes to compensation, the COIDA provides compensation for injuries and
diseases, whilst the ODMWA only provides compensation for lung diseases
contracted whilst employed in the mines. With the COIDA compensation payable can
either be a lump sum payment or a monthly pension, whilst ODMWA only offers
lump sum payment and the calculation of both is quite different with the result that
two people with the same disease earning the same salary would get different

compensation if they were payable each under either of the Acts.

Again when it comes to reporting to the respective institutions, the requirements are

quite different as indicated in point 7. in the table below.

Table 2 — Comparison between COIDA and ODMWA

AREA COIDA ODMWA

1. Application Compensation for injuries, | Compensation  for  lung

diseases and deaths arising | diseases incurred in mines
from work in all industries

except in areas covered by

the ODMWA
2. Administration Compensation Commissioner | Compensation
Commissioner
Occupational Diseases
3. Compensation Injuries on duty (temporary | Lung diseases
Provided for and permanent) Diseases
and Death
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4. Type
Compensation
paid

of

Lump sum

Pension

Lump sum only

5. Compensation for

Permanent

Disability'*?

First or second degree: lump
sum payment.

First Degree: maximum is
R39 300. It is salary based
and the maximum salary
allowed in the calculations is
R2 500 per month.
Second degree:
is R28 773

and maximum R87 500, if not

Minimum

compensation

previously compensated.

Permanent  disability is
compensated by lump sum
or pension payments
depending on the degree of
disability. If < 30% disabled
a lump sum is paid, if > 30%
a monthly pension is paid.
The formulae for calculation
laid

down in the Act. There is no

of these benefits are

maximum salary allowed,
nor a maximum benefit

prescribed.

6. Medical
treatment

Occupational

Aid for

of an

Costs carried by employer for
for 2

diagnosis.

employees years

following

Costs of diagnosis and
for 2

following diagnosis are paid

treatment years

Disease Essentially this provision can | by the Accident Fund to any
only be taken up whilst in | health care provider.
employment, at or close to
the place of employment.

7. Reporting Reporting a claim in terms of | Reporting of an occupational

requirements
the

of

ODMWA

matter carried out by the

is a two stage

disease is the responsibility

of the employer, to whom

1>2point 5- 7 in the table sourced from White N. Is the ODMW Act Fair? A comparison of the Occupational
Diseases in Mines and Works Act, 1993 and the Compensation for Occupational Diseases Act, 1993 with

respect to compensation of Pneumoconiosis, University of Cape Town, Centre for Occupational and

Environmental Health Research, 2004 1-32 within Table 1: Silicosis (Pneumoconiosis) Compensation: A

comparison of the ODMW Act and the COID Act according to eleven
criteria.http://www.web.uct.ac.za/depts/oehru/dox/White%20%monograph%202004.doc.
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Compensation

Agencies

health practitioner and the

claimant:

1) The referring health
practitioner reports to the
MBOD / Certification

Committee using one form
and attaches X-rays and lung
function tests. On the other
the claimants finger prints
and other identifiers are
placed and attested by a
Commissioner of Oaths

GPS 004-9074 — completed
by claimant

GW 24 / 17 — completed by
health practitioner. X-Rays
and reports, lung function

tests or histology reports
must be attached;
(A summary or detailed
written medical report by the
practitioner is optional)

2) Following Certification a
letter is sent to the claimant
and claim details are sent to
the Compensation
Commissioner for
Occupational Diseases,
Braamfontein (CCOD). The
CCOD

claimant a form. The form

then sends the

includes the claimants

banking details and must be

the medical practitioner must
forward all documents for
transmission to the Office of
the Compensation
Commissioner or the
Mutual

relevant Society.

The reporting process
requires the following:

W(CI 1: completed by the last
employer for whom the
affected employee worked
or an affidavit if employer

cannot be traced;

WCI 14: a notice of an
occupational disease and
claim for compensation,

completed by the employee
(also sent to the Provincial
Labour Centre);

WCI 22, a first report by the
when

medical practitioner

the occupational disease is

suspected;
WCl 110, an industrial
history of where the

employee was exposed to
dust,
medical practitioner;

completed by the

WCl 26, a final medical
report completed by the
medical practitioner when

the employee’s diagnosis is

confirmed and the condition
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attested by the relevant bank
manager. The claimant may
be

certified documents providing

required to provide

proof of employment or the
CCOD

employment

validate
the

may
with

employer.

GW 24 / 80 — completed by

claimant

has stabilized;

(A summary or detailed
written medical report by the
practitioner is optional)
X-Rays and reports, lung
function tests or histology
reports must be attached,;
Certified copy of ID must be

provided.

8. Low-fence for
Compensable

Lung Disease™®®

65% lung function
(i.e. 35% loss)

80% lung function
(i.e. 20% loss)

Whilst the two Acts aim to provide relief for workers in the event of certain injuries

and disease and in some respects seem to have similarities, they are different in

their provision as indicated by the court in the decision of Thembekile Mankayi v

AngloGold Ashanti Ltd™*, where it was held that ‘Although there are provisions in
ODIMWA and COIDA that interlock, the two statutes remain distinct’.

It seems that the COIDA provides much better system of compensation that the

ODMWA in the following areas:

e Cover is for injury, disease and death,

e The employer is under an obligation to report injuries diseases to the

Compensation Commissioner, whereas in the case of ODMWA, these are

reported through different means,

e The compensation is higher under COIDA than under ODMWA,

e Provision is made for both lump sum payment and pension payouts whilst

under ODMWA only a lump sum payment is made,

e The Compensation Commissioner is more accessible through labour centers

of the Department of labour in all provinces, whilst the Compensation

153

Point 8 in the table sourced from the AngloGold Ashanti Report to Society 2006

www.anglogold.co/subwebs/informationforinvestors/reporttosociety06/files/worker-compensation.pdf.

>4CCT 40/10 [2011] ZACC 3 at par. 108.
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Commissioner for Occupational Diseases only has one office in
Johannesburg (Gauteng Province) making access difficult for people in rural

areas.

3.13.3. Constitutional Requirements and International Obligations

When the Acts are assessed individually, they seem to reflect to a large extent,
compliance with both the constitutional requirements as outlined in the Bill of Rights
and the international obligations with both the ILO and WHO. However, when
assessed as a collective, the provisions fall short of both requirements and
international obligations of South Africa as far as occupational health and safety is

concerned, for example:

3.13.3.1. Comparison between the Four Acts

A comparative analysis of the four Acts, shows at a glance that the MHSA and
COIDA offer much better protection than the OHSA and ODMWA. It can even be
argued that the MHSA meets the standards set in the Safety and Health in Mines
Convention, whilst COIDA meets the standards set in the Employment Injury

Benefits Convention when assessed individually.*

3.13.3.2. Equality and Right to Fair Labour Practices

According to the Constitution, everyone is equal before the law and has the right to
equal protection and benefit of the law,™® which entails the full and equal enjoyment
of all rights by all without anyone being discriminated against unfairly. In addition,
everyone is assured of the right to fair labour practices.’®'The ILO Convention 155

158 je. all

states that the Convention covers all branches of economic activity,
branches where workers are employed and indicates that workers covers all
employed people, with the workplace defined as all places where workers need to be

or to go by reason of their work and which are under the direction of the employer.

5176 Employment Injury Benefits, ILO.

%8 Section 9.
7 Section 23.

8 Article 3.
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There are categories of employees that are left out of the coverage offered by
the legislation, for instance — domestic workers, self-employed and
contractors are not covered by COIDA, even though they are also workers
and vulnerable one at that too (e.g. they do not have union representation and
often work in isolation — when injuries happen, they do not make it into the
news so they are not highlighted),

Mining is not the only a hazardous and dangerous industry in South Africa.
For instance silicosis is also a major challenge in the non-mining sector™*®.
The ILO has identified industries with the highest accident risks globally with
mining,*®° agriculture and construction amongst those and just recently the
Department of Labour issued a media release indicating that South Africa
continues to be plagued by a lack of adherence to occupational health and
safety and in the same release indicated the cost of the plaques as lying in
particular sectors: ‘problematic sectors which accounted for huge
compensation claims include iron and steel more than R427.5 million, the air
road transport more than R363-million; building and construction more than
R287-million; agriculture more than R188-million and the chemical sector
more than R105-million,***

In addition, there are employees in the public sector also facing serious
hazards at work, such as health care workers, police, emergency workers,
waste and sewage workers,*?

Whilst the MHSA requires of the mine owner and the Manager to ensure strict
measures for the safety and health of employees such as medical
surveillance — these measures are almost non-existent in the OHSA and
where they are available, the employer is granted a discretion,

The MHSA requires persons who are responsible for occupational health and
safety in mines to have relevant qualifications in the field, whilst under the

19 Department of Labour, Strategic Plan 2010-2015 at page 20.
%your Health and Safety at Work: A collection of Modules. Introduction to Occupational Health and Safety,
Bureau for Workers’ Activities, ILO http://actrav.itcilo.org/octrav-english/telearn/osh/intro/introduc.htm.
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DOL to Review Occupational Health and Safety (OHS) Act by Next Year to Stem Workplace Casualties in

South Africa, Media Release Issued by the Department of Labour http://labourguide.gov.za/media-desk/.
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WAHSA Policy Briefs, WAHSA Special Issue 2009 www.occhealth.co.za.
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OHSA the employer can appoint anyone to handle occupational health and
safety,

e The MHSA provides for an institution to check qualifications aligned with
occupational health and safety for the mining sector whereas there is no
similar provision in the OHSA,

e Criteria for the determination of disease is not similar — for example in
ODMWA the low-fence for lung function loss is 35% for a miner to qualify for

compensation whilst under COIDA, the low-fence is 20%,

3.13.3.3. Human Dignity and Access to Health Care

The legislation could in a sense be said to encroach on the dignity of the workers as

follows:

The ODMWA does not make it easy for miners to access assistance one they have
left the mines as indicated by Roberts.'®® The ex-mineworker who is ill but not yet
diagnosed faces an arduous process of, firstly, accessing medical surveillance for
diagnosis of his condition. Once his disease has been detected, he must apply to the
Medical Bureau for Occupational Disease (MBOD) for certification of a
‘compensable” disease. Certification is centralised in Johannesburg, and the
claimant must himself forward the relevant documents to Braamfontein. Once
certified, by the Certification Committee of the MBOD, as suffering from an
occupationally acquired “compensable” disease, the claimant then awaits his
statutory entitlement to compensation payment from the Compensation
Commissioner for Occupational Disease (CCOD).

The CCOD is also centralised in Johannesburg. All communication must be followed
up with these two agencies in Gauteng. The implications of this system of
compensation for occupationally acquired diseases for the ex-mineworkers
themselves, for their families and communities, and for the public health sector
requires further investigation. Not only is there a historical burden of disease that has

not been properly researched and documented, there have been increasing

183 Roberts J Draft Paper, The Social Epidemiology of Silicosis, the Hidden Epidemic of Silicotic Gold Mines in

the Eastern Cape: A Social Disease with Medical Aspects and a Travesty of Justice.
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retrenchments in the last decade and thus increasing numbers of mineworkers

returning to the traditional labour sending areas of South Africa and Southern Africa.’

It is a fact that miners come from labour sending communities like the Transkei in the
Eastern Cape, Kwa- Zulu Natal, Botswana, Lesotho and so on. Once these miners
leave mines to go back home, they would probably be unemployed for the rest of
their lives as the areas from where they come and would have returned at the end of
their employment do not have major job opportunities and add their discovery of
disease to the mix, then one would appreciate the difficulty the miners would have in

accessing any form of compensation.

It is actually estimated by 2006 already that over a million people had left the
industry over the last twenty years due to amongst others, ill health and at the time of
their leaving they might not have been diagnosed as been sick. In addition most of
them left having ‘little or no understanding of the processes that lead to occupational
lung disease, their consequences, how to protect themselves from the conditions,
the mechanisms of compensation, the Acts that apply, and what their rights and
responsibilities are. This coupled with a high level of misinformation and complicated

by low education levels amongst miners is a recipe for confusion and frustration.*®*

The Miner would then have to try to get certification for his disease, which means
asking for information, travelling long distances at high transport cost, to the nearest
hospitals that could offer assistance,*®® wait in long queues for assistance and then
have to find means of sending the documents to the Compensation Commissioner in
Johannesburg (as the Commissioner does not have local/regional offices) and then
have to wait for the response which often takes too long. In the meantime he would
have no means of communication with the Commissioner to find out what progress is
being made in his case other than to travel to Joburg or make long distance calls

which would require money (he perhaps would not be having).*®

% calver A.Mine’rs Compensation. Who Cares? SA Labour Bulletin (2006), 32.
165 .

Ibid at 26.
1% Ibid at 28.
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In the meantime, the miner would become a burden on his family and community
and for the public health care system as he would have to access public health care

until he acquires compensation from the Commissioner.
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CHAPTER 4: COMPARATIVE STUDY: SOUTH AFRICA, UNITED KINGDOM (UK)
AND UNITED STATES OF AMERICA (USA)

4.1. Reason for Comparative Analysis

The decision to choose to compare the South African legislative framework with that
of the USA and the UK is motivated first and foremost, by a need to learn from other
countries. It is based on the recognition that there are gaps in the South African
workplace safety and health system which need to be addressed. It is important to
learn from countries with similarities to it or countries that have better implementation

systems and processes.

South Africa and the UK are members of the Commonwealth with a number of

commonalities, for example, they:

e Are democratic in nature
e Have respect for human rights and the rule of law
e Share common interests and also interact regularly through their Heads of

State, ministers and state officials in different areas including the law
Whilst Members of the Commonwealth, the two are at different places when it comes
to the implementation of occupational health and safety measures, although
similarities exist.
The USA on the other hand is not a member of the Commonwealth but is a country
with legislative measures related to occupational health and safety and has a history
South Africa could learn from.

4.2. Legal Frameworks

Occupational health and safety in South Africa is provided for under a variety of laws

as discussed in Chapter 3 above. The UK has a tradition of health and safety dating
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back a hundred and fifty years®’. Its occupational health and safety regime is

188 \which has as its

regulated through the Health and Safety at Work etc. Act,
purpose the provision of health, safety and welfare of persons at work. Prior to be
Act coming into effect, the UK had a variety of laws, up to thirty laws and about five
hundred regulations — which were more than what South Africa currently has.
However the Act made it a requirement that all laws enacted prior to it should be

progressively replaced by a system of regulations and codes of practice.

The Act provided for the establishment two bodies to regulate occupational health
and safety that is the Health and Safety Commission (HSC) and the Health and
Safety Executive (HSE) .The HSC was the body with the overall responsibility for
occupational health and safety regulations, whilst the HSE was the enforcing body.
With the merger, the HSE now performs both functions. In 2008, the two bodies were
merged into one body known as the HSE after extensive consultation with different
stakeholders. The merger meant that the UK now has a single regulatory body that
promotes safety and health in the workplace.

With the merger, there were no major changes except that the HSE now performs all
the functions related to policy and implementation of safety and health measures at
work. It also provides policy, technological and professional advice as well as
conduct research and engages with stakeholders from different sectors, including
small business each time it make proposals for regulations. The HSE is a non-
departmental public body that reports directly to the Secretary of State and has
agreements with local authorities throughout the UK, which also enforce health and

safety law.

In the USA, occupational health and safety is regulated by the Occupational Safety
and Health Act,®® which was established to ensure that provision of safe and healthy
working conditions. The Act provided for the establishment of the following

institutions:

'°7 A Guide to Health and Safety Regulation in Great Britain, HSE, 2009 at page 5.

1974.
1970.
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169
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The National Institute for Occupational Safety and Health (NIOSH), which is part of
the Centre for Disease Control and Prevention based within the United States
Department of Health and Human Services. The NIOSH has the role of providing
information, research, education and training related to occupational health and

safety.

Its goals are to conduct research in order to reduce work related injuries and iliness,
to promote safe and healthy working conditions through interventions,
recommendations and capacity building and to enhance global workplace safety and

health through international collaborations.*"

The Occupational Safety and Health Administration (OSHA), which is an agency of
the Department of Labour headed by an Assistant Secretary of Labour. Its role is the
provision of safe and healthy working conditions for employees through the provision
of training and education, outreach, setting and enforcement of standards and
providing assistance. It has a training institute and it also has national, regional and

area representation.

The Occupational Safety and Health Review Commission serves as an appeal body
against decisions of the OSHA. The National Advisory Committee on Occupational
Safety and Health advises, consults with and makes recommendations to both the
Secretary of Labour and Secretary of Health and Administration on the Act. Like
South Africa, mines are provided for separately under the Federal Mine Safety and
Health Act,""* however, unlike South Africa, the responsible department for mines is

still the Department of Labour.

170 Wikipedia National Institute for Occupational Safety and Health, www.wikipedia.com.

1997.
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CHAPTER 5 — CONCLUSIONS AND RECOMMENDATIONS
5.1. Conclusion

In general, there is nothing wrong with providing measures for a particular sector and
| would agree with the court in Mankayi,*’? that ‘our singular history of mining, with
the massive contribution of this sector to the country’s wealth and the corresponding
massive toll on mineworkers’ health, justifies the distinct treatment of miners by
giving them special statutory treatment’, however, the measures that are taken still
have to meet the constitutional requirements and international obligations of the

country.

In this instance, it can hardly be said that the measures viewed as a whole are
adequate or reasonable as they lend themselves to discrimination amongst
employees and ensure that employers are not treated equally both in terms of the
promotion of occupation safety and health as well as measures taken to compensate
people who are injured or suffer disease as a result of the preventative measures not

working.

From the discussions in Chapter 3 above, it is clear that the measures in place fall
short of both the Constitutional requirements and the international obligations of the
country in that they violate the right to equality, human dignity, right to fair labour

practices and access to health care.

5.2. Recommendations

Based on the findings, it is therefore recommended that government take measures
to address the challenges raised by the legislative measures along the lines of the

court decision in Grootbhoom where it was indicated:

The precise contours and content of the measures to be adopted are primarily a

matter for the legislature and the executive. They must ensure, however that the

72 At par 109.
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measures they adopt are reasonable... It is necessary to recognise that a wide

range of possible measures could be adopted by the state to meet its obligations.*"®

It is suggested that government consider the following:

5.2.1.

Review of The South African Occupational Health and Safety Legislative

and other Measures

It is important for government to resume the following processes:

Development of the national policy for occupational health and safety for the
country which would provide an integrated framework for the promotion of
occupational health and safety across all sectors of the economy.

National Occupational Health and Safety Bill which would merge the MHSA
and OHSA

This would entail Cabinet:

Halting all processes in currently place to review occupational health and
safety legislation in the country,

Reconvening the teams that had worked on the original draft National
Occupational Health and Safety Bill and the draft National Occupational
health and Safety Policy to continue with the finalisation of the documents,
Inviting all stakeholders in the occupational health and safety sector (including
academics, labour organisations, employer organisations), to a summit to
discuss ways of dealing with the matter, commenting on the current drafts and
providing input regarding new developments since the process was halted
Inviting the ILO and WHO to provide technical assistance to the process and
guidance as to the structuring of the national policy, legislation, strategies and
other measures and ensuring that the measures taken are in line with the ILO
and WHO guidelines, whilst they are also in line with South Africa’s own

unigue circumstances

173
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5.2.2. Critical Areas to Consider when Reviewing Legislation/Developing

Policy

e Financial responsibility for occupational injuries — currently the State,
through the Department of Health is responsible for meeting the costs of
the disease burden in the mines. This cost should be shifted to the Mine
owners in line with the polluter pays principle as outlined in NEMA. The
public purse (and in the tax payers) should not have to bear the cost of
business failures or negligence,

e Rehabilitation and reintegration of employees who suffer injury or disease
related to their work,

e Overhauling of the benefit system to ensure equity and that the claims
process takes into account the socio-economic situation of employees into
account,

e Accessibility of the institutions tasked with the responsibility of assessing
injury/disease, assessing claims and paying out benefits,

e The occupational health and safety inspectorate — in terms of adequacy of
personnel, their training and integrating the different inspectorates — both
in the environmental and occupational health and safety arena.

e Training of medical personnel (doctors, nurses), lawyers and other related
disciplines in occupational health and safety. This should be considered as
part of the curriculum at university so as to increase the pool of personnel
with expertise in the area,

e Promotion and awareness measures in occupational health and safety
should be made compulsory for both employees and management in
companies so that every manager should have responsibility for the health
and safety of employees under his authority and not only for those
designated with this responsibility,

¢ In developing the policy — regard should be had to the Employee Health
and Wellness Strategic Framework for the Public Service, which was
developed for public sector employees in line with the Constitutional

requirements, national and international instruments, is essentially in line
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with South Africa’s international obligations and incorporates the priority
areas of HIV/AIDS and TB management, health and productivity
management, wellness management with safety, health, environment, risk
and quality management (SHERQ).
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ANNEXURE A — Differences in Definitions OHSA and MHSA

Definition

OHSA

MHSA

Approved
Inspection
Authority

An inspection authority approved by
The chief inspector: provided that an
inspection authority approved by the
Chief inspector with respect to any
particular service shall be an
approved

Inspection authority with respect to
that service only

Biological
Monitoring

A planned programme of periodic
collection

and analysis of body fluid, tissues,
excreta or exhaled air in order to
detect and quantify the exposure to
or absorption of any substance or
organism by persons

A planned programme of periodic
collection and analysis of body fluid,
tissues, excreta or exhaled air in
order to detect and quantify the
exposure to or absorption of any
substance or organism

Chief
Executive
Officer

In relation to a body corporate or an
enterprise conducted by the State,
means the person who is
responsible for the overall
Management and control of the
business of such body corporate or
enterprise

Chief
Inspector

The officer designated under section
27 as Chief Inspector, and includes
any officer acting as chief inspector

Council

The Advisory Council for
Occupational Health and Safety
established by section 2

The Mine Health and Safety Council
established by section 41(1)

Danger

Anything which may cause injury or
damage to persons or
Property

Employee

Subiject to the provisions of
subsection (2), any person who is
employed by or works for an
employer and who receives or is
entitled to receive any remuneration
or who works under the direction or
supervision of an employer or any
other person

Any person who is employed or
working at a mine

Employer

Subject to the provisions of
subsection (2), any person who
employs or provides work for any
person and remunerates that person
or expressly or tacitly undertakes to
remunerate him, but excludes a
labour broker as defined in section |

Any person who employs
employees
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(1) of the labour relations act, 1956
(act no.
28 of 1956)

Employment/

Employment or employed as an

Employed employee;
Hazard A source of or exposure to danger A source of or exposure to danger;
Health Refers to occupational health at
mines
Health Any physical, chemical or biological
Hazard hazard to health, including anything
declared to be a health hazard by
the minister
Health And | Any standard, irrespective of
Safety whether or
Standard Not it has the force of law, which, if
applied for the purpose of this act,
will in the opinion of the minister
promote the attainment of an object
of
This act
Health- Any occurrence that has or may
Threatening have
Occurrence The potential to cause serious
illness or damage to health
Healthy Free from illness or injury Free from illness or injury
attributable to occupational causes attributable to occupational causes
Incident An incident as contemplated in
section 24 (1)
Inspector A person designated under section | An officer appointed in terms of
28 section 49(1)(c) and a Medical
Inspector
Machinery Any article or combination of articles | Any engine, boiler or appliance or
assembled, arranged or connected any combination of them, which is
and which is used or intended to be | situated at a mine and used or
used for converting any form of intended to be used -
energy to performing work, or which | (a) for generating, developing,
is used or intended to be used, receiving, storing, converting,
whether incidental thereto or not, for | transforming, transmitting or
developing, receiving, storing, distributing any form of power or
containing, confining, transforming, energy; or (b) for conveying
transmitting, transferring or persons, material or minerals
controlling any form of energy
Manager Any competent person appointed in
terms of section 3(1)(a)
Major An occurrence of catastrophic
Incident proportions, resulting
From the use of plant or machinery,
or from activities at a workplace
Medical A Medical Inspector appointed in
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Inspector

terms of section 49(1)(b)

Medical
Practitioner

A medical practitioner as defined in
the

Medical, dental and supplementary
health service professions act, 1974
(act

No. 56 of 1974)

Medical
Surveillance

A planned programme or periodic
examination (which may include
clinical examinations, biological
monitoring or medical tests) of
employees by an occupational
health practitioner or, in prescribed
cases, by an occupational medicine
practitioner

A planned programme of periodic
examination, which may include
clinical examinations, biological
monitoring or medical tests, of
employees by an occupational
health practitioner or by an
occupational medical practitioner
contemplated in section 13

Occupational
Disease

Means any health disorder including
an occupational disease as
contemplated by the Occupational
Diseases in Mines and Works Act,
1973 (Act No. 78 of 1973), or by the
Compensation for Occupational
Injuries And Diseases Act, 1993
(Act No. 130 of 1993)

Occupational
Health

Includes occupational hygiene,
occupational medicine and biological
monitoring

Includes Occupational Hygiene and
Occupational Medicine

Occupational
Health
Practitioner

An occupational medicine
Practitioner or a person who holds a
gualification in occupational health
Recognized as such by the South
African medical and dental council
as referred to in the medical, dental
and supplementary Health Service
Professions Act, 1974 (act no. 56 of
1974), or the South African nursing
council as referred to in the Nursing
Act, 1978 (act no. 50 of 1978)

An Occupational Medical
Practitioner or a person who holds a
gualification in occupational health
recognised by the South African
interim Nursing Council

Occupational | The anticipation, recognition, The anticipation, recognition,
Hygiene evaluation and control of conditions | evaluation and control of conditions
arising in or from the workplace, at the mine, that may cause illness
which may cause or adverse health effects to persons
lliness or adverse health effects to
persons
Occupational | The prevention, diagnosis and The prevention, diagnosis and
Medicine treatment of illness, injury and treatment of

adverse health effects associated
with a particular type of work

lliness, injury and adverse health
effects associated with a particular
type of work

Occupational
Medical

A medical practitioner as
Defined in the medical, dental and

A medical practitioner who holds
A qualification in occupational
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Practitioner | supplementary health service medicine, or an equivalent
professions act, 1974 (act no. 56 of | qualification, recognised by the
1974), who holds a qualification in interim National Medical and Dental
occupational Council of South Africa or a medical
Medicine or an equivalent practitioner engaged in accordance
gualification which qualification or with section 13(4)
equivalent is
Recognized as such by the south
african medical and dental council
referred
To in the said act;
Officer Means an officer or employee as Means a woman or man who has
defined in section 1 (1) of the been appointed permanently
Public service act, 1984 (act no. 111 | despite the fact that such
of 1984) appointment may be on probation to
a post contemplated in section
8(1)(a) of the Public Service Act,
1994 (Proclamation No. 103 of
1994), and includes a woman or
man contemplated in section 8(1)(b)
or
8(3)(c) of that Act
Owner In relation to a mine, means
(a) the holder of a prospecting
permit or mining authorisation
issued under the minerals act; or (b)
if a prospecting permit or mining
authorisation does not exist, the last
person who worked the mine or that
person's successor in title
Reasonably | Practicable having regard to- Practicable having regard to -
Practicable (a) the severity and scope of the (a) the severity and scope of the
hazard or risk concerned; hazard or risk concerned;
(b) the state of knowledge (b) the state of knowledge
reasonably available concerning that | reasonably available concerning
hazard or risk and of any means of that hazard or risk and of any
removing or mitigating that hazard or | means of removing or mitigating
risk; that hazard or risk;
(c) the availability and suitability of (c) the availability and suitability of
means to remove or mitigate that means to remove or mitigate that
hazard or risk; and (d) the cost of hazard or risk; and
removing or mitigating that hazard or | (d) the costs and the benefits of
risk in relation to the benefits removing or mitigating that hazard
deriving therefrom or risk
Risk The probability that injury or damage | The likelihood that occupational
will occur injury or harm to persons will occur
Safe Free from any hazard
Safety Safety at mines
Serious Any injury which is reportable under
Injury this Act
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Serious

Any illness resulting from

lliness occupational exposure that affects
the health of a person to the extent
that it incapacitates the
Affected person from resuming that
person's normal or similar
occupation for four days or more
Standard Any provision occurring - Means any provision occurring -
(a) in a specification, compulsory (a) in a specification, compulsory
specification, code of practice or specification, code of practice or
Standard method as defined in Standard method as defined in
section i of the standards act, 1993 | section i of the standards act, 1993
(act no. 29 of 1993); or (act
(b) in any specification, code or any | No. 29 of 1993); or
other directive having (b) in any specification, code or any
Standardization as its aim and other directive having
issued by an institution or Standardisation
Organization inside or outside the As its aim and issued by an
republic which, whether generally institution or organisation inside or
Or with respect to any particular Outside the republic which, whether
article or matter and whether generally or with respect to any
Internationally or in any particular Particular article or matter and
country or territory, seeks to whether internationally or in any
Promote standardization Particular country or territory, seeks
to promote standardisation
Substance Includes any solid, liquid, vapour, Includes any solid, liquid, vapour,
gas or aerosol, or gas or aerosol, alone or in any
Combination thereof combination
Workplace Any premises or place where a
person performs work in the
Course of his employment
Working Any place at a mine where
Place employees travel or work
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ANNEXURE B - Differences in COIDA and ODWMA Definitions

Definition COIDA ODWMA

Accident An accident arising out of and in the

course of an employee's
employment and resulting in a
personal injury

Actuary Any fellow of an institute, faculty,

society or chapter of actuaries
approved by the
Minister

Annual (a) the amount referred to in section

earnings 82(1)(a) if accepted by the
commissioner as correct;(b) the
amount determined by the
commissioner if in his opinion the
amount referred to in paragraph (a)
is less than the amount actually
paid; or (c) the estimated amount
referred to in section 82(5)

Assessment Assessment made in terms of
section 83

Assessor A person appointed under section 8

as an assessor,

Benefit Money which has been awarded or
which is required to be awarded or
money which
Has been paid or which is required
to be paid or the payment of money
or a claim for the payment of
money, as the context may require,
to or in respect of a person or to or
in respect of the dependents of a
person, on the ground that such
person was under the previous Act
found to be suffering from
pneumoconiosis or tuberculosis, or
has under this Act been found to be
suffering from acompensatable
disease, but does not include
money awarded under the previous
Act or this Act to a person in the
form of a special grant or in the
form of assistance in connection
with the training of any
Person

Board The Compensation Board

established by section 10
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Bureau The Medical Bureau for
Occupational Diseases established
under section 2

Business Any industry, undertaking, trade or

occupation or any activity in which
any employee is employed

Commissioner

The Compensation Commissioner
appointed under section 2

The Compensation Commissioner
for Occupational Diseases
appointed under

Section 54 (a);

Compensation | Compensation in terms of this act
Compensatabl (a) pneumoconiosis;
e disease (b) the joint condition of

pneumoconiosis and tuberculosis;
(c) tuberculosis which, in the
opinion of the certification
committee, was contracted while
the person concerned was
performing risk work, or with which
the person concerned was in the
opinion of the certification
committee already affected at any
time within the twelve months
immediately following the date on
which that person performed such
work for the last time;

(d) permanent obstruction of the
airways which, in the opinion of the
certification committee, is
attributable to the performance of
risk work;

(e) any other permanent disease of
the cardio-respiratory organs which
in the opinion of the certification
committee is attributable to the
performance of risk work; or
(ea) progressive systemic sclerosis
which, in the opinion of the
certification committee, is
Attributable to the performance of
risk work; or (f) any other disease
which the minister, acting on the
advice of a committee consisting of
the director and not fewer than
three other medical practitioners
designated by the minister, has,
subject to the provisions of
subsection (2), by notice in the
gazette declared to be a
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compensatable disease and which,
in the opinion of the certification
committee, is attributable to the
performance of risk work at a mine
or works

Contractor

A person referred to as a contractor
in section 89

A person who employs persons in
connection with the performance of
risk work at a

Controlled mine or a controlled
works, which he or she has
undertaken to perform on behalf of
the owner of that mine or works

Dependant of
an employee

A) a widow or widower who at the
time of the accident was

Married to the employee;

(b) a widow or widower who was a
party to a marriage according to
indigenous law and custom, if
neither the husband nor the wife was
a party to a subsisting marriage;(c) if
there is no widow or widower
referred to in paragraph(a)or (b), a
woman or man with whom the
employee was in the opinion of the
commissioner at the time of the
accident living as wife or husband;
(d) a child under the age of 18 years
of the employee or of his or her
spouse, and includes a posthumous
child, step-child, an adopted child
and an illegitimate child;(e) a child
over the age of 18 years of the
employee or of his or her spouse,
and a parent, a brother, a sister, a
half-brother or half- sister, a
grandparent or a grandchild of the
employee; a parent of the employee
or any person who in the opinion of
the commissioner was acting in the
place of the parent, and who was in
the opinion of theCommissioner at
the time of the accident wholly or
partly financially dependent upon the
employee

Disablement Disablement for employment, or
Permanent injury or serious
disfigurement
Earnings (a) in the case of a person who was

performing risk work on the relevant
date contemplated in section 49,
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the amount determined in
accordance with the provisions of
section 80a; (b) in the case of a
person who was not performing risk
work on the said date, the amount
determined in accordance with the
provisions of section 80b

Employee

A person who has entered into or
works under a contract of service or
of apprenticeship or learnership, with
an employer, whether the contract is
express or implied, or in writing, and
whether the remuneration is
calculated by time or by work done,
or is in cash or in kind, and includes
(a) a casual employee employed for
the purpose of the employer's
Business;(b) a director or member of
a body corporate who has entered
into a contract of service or of
apprenticeship or

Learnership with the body corporate,
in so far as he acts

Within the scope of his employment
in terms of such

Contract;(c) a person provided by a
labour broker against payment to a
client for the rendering of a service
or the performance of work, and for
which service or work such person is
paid by the labour broker;(d) in the
case of a deceased employee, his
dependants, and in the case of an
employee who is a person under
disability, a curator acting on behalf
of that employee; but does not
include-

(i) a person, including a person in
the employ of the state,

Performing military service or
undergoing training referred to

In the defence act, 1957 (act no. 44
of 1957), and who is not

A member of the permanent force of
the south africandefence

Force; (ii) a member of the
permanent force of the south
africandefence force while on
"service in defence of the republic”
as defined in section 1 of the
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defence act, 1957;

(iif) a member of the south african
police force while employed in terms
of section 7 of the police act, 9158
(act no. 7 of 1958), on "service in
defence of the republic" as defined
in section 1 of the defence act, 1957;
(iv) a person who contracts for the
carrying out of work and himself
engages other persons to perform
such work;(v) a domestic employee
employed as such in a private
household

Employer

Any person, including the state, who
employs an employee, and includes-
(a) any person controlling the
business of an employer;(b) if the
services of an employee are tent or
let or

Temporarily made available to some
other person by his

Employer, such employer for such
period as the employee

Works for that other person;

(c) a labour broker who against
payment provides a person to a
Client for the rendering of a service
or thee performance of

Work, and for which service or work
such person is paid by

The labour broker; (xliv)

Medical aid

Medical, surgical or hospital
treatment, skilled nursing services,
any remedial treatment approved by
the

Commissioner, the supply and repair
of any prosthesis or any

Device necessitated by disablement,
and ambulance services where, in
the opinion of the commissioner,
they were essential

Medical
practitioner

A person registered as a medical
Practitioner in terms of the medical,
dental and supplementary

Health service professions act, 1974
(act no. 56 of 1974)

A person who is registered as a
medical practitioner under the
medical,

Dental and supplementary health
service professions act, 1974 (act
no. 56 of 1974)

Minister

The Minister of Manpower

The Minister for National Health and
Welfare

71






Occupational
disease

Any disease mentioned in the
First column of schedule 3 arising
out of and contracted in the course
of an employee’s employment

Occupational
injury

A personal injury sustained as a
result of an accident

One-sum
benefit

A benefit other than a pension or
monthly allowance awarded to a
person or in respect of a person to
any other person under the
previous act or this act, but does
not include a special grant or any
assistance to a person in respect of
the training of any person

Owner

In relation to a mine or works,
includes the lessee of the mine or
works and any person who has the
right, or has, by virtue of any law or
any agreement with the owner of
the mine or works, acquired the
right, to exploit a mine for his or her
own benefit or to operate a works
for his or her own benefit; and if the
guestion arises whether a person is,
for the purposes of this act, the
owner of a mine or a works, the
Minister shall make a decision on
such question

Pension

A pension referred to in section 49
or 54

Any engine, boiler or appliance or
any combination of them, which is
situated at a mine and used or
intended to be used -

(a) for generating, developing,
receiving, storing, converting,
transforming, transmitting or
distributing any form of power or
energy; or (b) for conveying
persons, material or minerals

Periodical
payment

means a periodical payment of
Compensation in respect of
temporary disablement

Person under
disability

a minor, a lunatic or any person who
by law is subject to curatorship or
tutorship

Pneumoconio
Sis

A permanent lesion, excluding a
calcified lesion, of the cardio-
respiratory

Organs caused by the inhalation of
dust in the course of the
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performance of risk work

Temporary In relation to an employee, means Any competent person appointed in
partial the temporary partial inability of such | terms of section 3(1)(a)
disablement employee
as a result of an accident or
occupational disease for which
compensation is payable to perform
the whole of the work at
Which he was employed at the time
of such accident or
Occupational disease or to resume
work at a rate of earnings
Not
Less than that which he was
receiving at the time of such
Accident or occupational disease
Temporary In relation to an
total Employee, means the temporary
disablement total inability of such employee
As a result of an accident or
occupational disease for which
Compensation is payable to perform
the work at which he was
Employed at the time of such
accident or occupational disease
Or
Work similar thereto
Owner In relation to a mine, means
(a) the holder of a prospecting
permit or mining authorisation
issued under the minerals act; or (b)
if a prospecting permit or mining
authorisation does not exist, the last
person who worked the mine or that
person's successor in title
Risk The risk committee for mines and
committee works established under section 18
Risk Relation to a mine or a works,
means the risk of contracting a
compensatable disease, to which
persons who perform risk work in or
at or in connection with that mine or
works are exposed, or the risk
determined by the risk committee
under section 20 or 21 in respect of
that mine or works, as the context
may require
Risk work Any work declared or deemed to

have been declared risk work under
section 13
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ANNEXURE C - Duties of Employer in terms of OHSA

8. General duties of employers to their employees-.

(1) Every employer shall provide and maintain, as far as is reasonably practicable, a
working environment that is safe and without risk to the health of his employees.

(2) Without derogating from the generality of an employer's duties under subsection
(1), the matters to which those duties refer including in particular-

(a) the provision and maintenance of systems of work, plant and machinery that, as
far as is reasonably practicable, are safe and without risks to health;

(b) taking such steps as may be reasonably practicable to eliminate or mitigate any
hazard or potential hazard to the safety or health of employees, before resorting to
personal protective equipment;

(c) making arrangements for ensuring, as far as is reasonably practicable, the safety
and absence of risks to health in connection with the production, processing, use,
handling, storage or transport of articles or substances;

(d) establishing, as far as is reasonably practicable, what hazards to the health or
safety of persons are attached to any work which is performed, any article or
substance which is produced, processed, used, handled, stored or transported and
any plant or machinery which is used in his business, and he shall, as far as is
reasonably practicable, further establish what precautionary measures should be
taken with respect to such work, article substance, plant or machinery in order to
protect the health and safety of persons, and he shall provide the necessary means
to apply such precautionary measures;

(e) providing such information, instructions ,training and supervision as may be
necessary to ensure, as far as is reasonably practicable, the health and safety at
work of his employees;

(f) as far as is reasonably practicable, not permitting any employee to do any work or
to produce, process, use, handle, store or transport any article or substance or to
operate any plant or machinery, unless the precautionary measures contemplated in
paragraphs (b) and (d), or any other precautionary measures which may be
prescribed, have been taken;

(g) taking all necessary measures to ensure that the requirements of this Act are
complied with by every person in his employment or on premises under his control
where plant or machinery is used;

(h) enforcing such measures as may be necessary in the interest of his

(i) ensuring that work is performed and that plant or machinery issued under the
general supervision of a person trained to understand the hazards associated with it
and who have the authority to ensure that precautionary measures taken by the
employer are implemented; and
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() causing all employees to be informed regarding the scope of their authority as
contemplated in section 37 (1) (b).

13. Duty to inform. - Without derogating from any specific duty imposed on an
employer by this Act, every employer shall -

(a) as far as is reasonably practicable, cause every employee to be made
conversant with the hazards to his health and safety attached to any work which he
has to perform, any article or substance which he has to produce, process, use,
handle, store or transport and any plant or machinery which he is required or
permitted to use, as well as with the precautionary measures which should be taken
and observed with respect to those hazards;

(b) inform the health and safety representatives concerned beforehand of
inspections, investigations or formal inquiries of which he has been notified by an
inspector, and of any application for exemption made by him in terms of section 40;
and

(c) inform a health and safety representative as soon as reasonably practicable of
the occurrence of an incident in the workplace or section of the workplace for which
such representative has been designated.

18 (3) An employer shall provide such facilities, assistance and training as a health

and safety representative may reasonably require and as have been agreed upon for
the carrying out of his functions.
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ANNEXURE D - Duties of the Owner and the Manager

Duties of the Owner

2. (1) The owner of every mine that is being worked must:

(a) ensure, as far as reasonably practicable, that the mine is designed, constructed
and equipped

(i) to provide conditions for safe operation and a healthy working environment; and
(ii) with a communication system and with electrical, mechanical and other
equipment as necessary to achieve those conditions;

(b) ensure, as far as reasonably practicable, that the mine is commissioned,
operated, maintained and decommissioned in such a way that employees can
perform their work without endangering the health and safety, ofthemselves or of any
other person;

(c) compile an annual report on health and safety at the mine including the statistics
on health and safety that must be kept in terms of this Act and the annual medical
report referred to in section 16; and

(d) if the owner is a body corporate, and the mine employs more than 50 employees,
publish and distribute the report referred to in paragraph

(c), in an appropriate form, to the mine's shareholders.

(2) The owner of a mine that is not being worked, but in respect of which a closure
certificate in terms of the Minerals Act has not been issued, must take reasonable
steps to continuously prevent injuries, ill-health, loss of

life or damage of any kind from occurring at or because of the mine.

3. (1) The owner of every mine that is being worked must

(a) appoint one or more managers with the qualifications as may be prescribed, and
if more than one manager is appointed, ensure that the managers' functions do not
overlap;

(b) supply the managers with the means to perform their functions; and

(c) take reasonable steps to ensure that the managers perform their functions.

(2) The appointment of a manager does not relieve the owner of any duty imposed
on owners by this Act or any other law.

(3) If no manager is appointed in terms of subsection (1), the owner must perform
the functions of a manager in terms of this Act.

4. (1) An owner may appoint any person to perform any function entrusted to the
owner by this Act.

(2) An owner who appoints a person under subsection (1) must notify the Chief
Inspector of that appointment within seven days, and must include in that notice-

(a) the name of the person appointed;
(b) the nature of the person's functions; and
(c) the names of the manager or managers over whom that person has control.

(3) An owner who appoints a person under subsection (1) must -

(a) supply each person appointed with the means to perform their functions; and
(b) take reasonable steps to ensure that they perform their functions.
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(4) The appointment of a person under subsection (1) does not relieve the owner of
any duty imposed on owners by this Act or any other law.

Duties of the Manager

Manager to maintain healthy and safe mine environment

5. (1) To the extent that it is reasonably practicable, every manager must provide
and maintain a working environment that is safe and without risk to the health of
employees.

(2) To the extent that it is reasonably practicable, every manager must -

(a) identify the relevant hazards and assess the related risks to which persons who
are not employees may be exposed; and

(b) ensure that persons who are not employees, but who may be directly affected by
the activities at the mine, are not exposed to any hazards to their health and safety.

Manager to ensure adequate supply of health and safety equipment

6. (1) Every manager must -

(a) supply all necessary health and safety facilities and equipment to each employee;
and

(b) to the extent that is reasonably practicable, maintain those facilities and that
equipment in a serviceable and hygienic condition.

(2) Every manager must ensure that sufficient quantities of all necessary personal
protective equipment are available so that every employee who is required to use
that equipment is able to do so.

(3) Every manager must take reasonable measures to ensure that all employees
who are required to use personal protective equipment are instructed in the proper
use, the limitations and the appropriate maintenance of that equipment.

Manager to staff mine with due regard to health and safety

7. (1) To the extent that it is reasonably practicable, every manager must -

(a) ensure that every employee complies with the requirements of this Act;

(b) institute the measures necessary to secure, maintain and enhance health and
safety;

(c) appoint persons and provide them with the means to comply with the
requirements of this Act and with any instruction given by an inspector;

(d) consider an employee's training and capabilities in respect of health and safety
before assigning a task to that employee; and

(e) ensure that work is performed under the general supervision of a person trained
to understand the hazards associated with the work and who has the authority to
ensure that the precautionary measures laid down bythe manager are implemented.
(2) A manager may appoint any person with qualifications as may be prescribed to
perform any aspect of the functions assigned to managers by this Act.

(3) The appointment of a person under subsection (2) does not relieve the manager
of any duty imposed on managers by this Act.

Manager must establish health and safety policy

8. (1) Every manager must prepare a document that

(a) describes the organisation of work;

(b) establishes a policy concerning the protection of employees' health and safety at
work;
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(c) establishes a policy concerning the protection of persons who are not employees
but who are directly affected by mining activities; and

(d) outlines the arrangements for carrying out and reviewing policies.

(2) The manager must consult with the health and safety committee on the
preparation or revision of the document and policies referred to in subsection (1).
8(2)-The requirements for establishing a health and safety committee are set out in
Chapter 3.

(3) The manager must -

(a) prominently and conspicuously display a copy of the document referred to in
subsection (1) for employees to read; and

(b) give each health and safety representative a copy of the document.

Codes of practice

9. (1) Any manager may prepare and implement a code of practice on any matter
affecting the health or safety of employees and other persons who may be directly
affected by activities at the mine.

(2) A manager must prepare and implement a code of practice on any matter
affecting the health or safety of employees and other persons who may be directly
affected by activities at the mine if the Chief Inspector requires it.

(3) A code of practice required by the Chief Inspector must comply with guidelines
issued by the Chief Inspector

(4) The manager must consult with the health and safety committee on the
preparation, implementation or revision of any code of practice.

(5) The manager must deliver a copy of every code of practice prepared in terms of
subsection (2) to the Chief Inspector

(6) The Chief Inspector must review a code of practice of a mine if requested to do
so by a registered trade union with members at the mine, or a health and safety
committee or a health and safety representative at the mine.

(7) At any time, an inspector may instruct a manager to review any code of practice
within a specified period if that code of practice -

(a) does not comply with a guideline of the Chief Inspector; or

(b) is inadequate to protect the health or safety of employees.

Manager to provide health and safety training

10. (1) As far as reasonably practicable, every manager must -

10(1)-Employees must not be made to pay for health and safety training. See s. 24.
(a) provide employees with any information, instruction, training or

supervision that is necessary to enable them to perform their work safely and without
risk to health; and

(b) ensure that every employee becomes familiar with work-related hazards and
risks and the measures that must be taken to eliminate, control and minimise those
hazards and risks.

(2) As far as reasonably practicable, every manager must ensure that every
employee is properly trained -

(a) to deal with every risk to the employee's health or safety that -

(i) is associated with any work that the employee has to perform; and

(ii) has been recorded in terms of section 11,

(b) in the measures necessary to eliminate, control and minimise those risks to
health or safety;

(c) in the procedures to be followed to perform that employee's work; and
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(d) in relevant emergency procedures.

(3) In respect of every employee, the provisions of subsection (2) must be complied
with -

(a) before that employee first starts work;

(b) at intervals determined by the manager after consulting the health and safety
committee;

(c) before significant changes are introduced to procedures, mining and ventilation
layouts, mining methods, plant or equipment and material; and

(d) before significant changes are made to the nature of that employee's occupation
or work.

Manager to assess and respond to risk

11. (1) Every manager must -

(a) identify the hazards to health or safety to which employees may be exposed
while they are at work;

(b) assess the risks to health or safety to which employees may be exposed while
they are at work;

(c) record the significant hazards identified and risks assessed; and

(d) make those records available for inspection by employees.

(2) Every manager, after consulting the health and safety committee at the mine,
must determine all measures, including changing the organisation of work and the
design of safe systems of work, necessary to

(a) eliminate any recorded risk;

(b) control the risk at source;

(c) minimise the risk; and

(d) in so far as the risk remains

() provide for personal protective equipment; and

(i) institute a programme to monitor the risk to which employees may be exposed.
(3) Every manager must, as far as reasonably practicable, implement the measures
determined necessary in terms of subsection (2) in the order in which the measures
are listed in the paragraphs of that subsection.

(4) Every manager must -

(a) periodically review the hazards identified and risks assessed, including the
results of occupational hygiene measurements and medical surveillance, to
determine whether further elimination, control and

minimisation of risk is possible; and

(b) consult with the health and safety committee on the review.

(5) Every manager must

(a) conduct an investigation into every

(i) accident that must be reported in terms of this Act;

(i) serious iliness; and

(i) health-threatening occurrence;

(b) consult the health and safety committee on investigations in terms of this section;
(c) conduct an investigation in co-operation with the health and safety representative
responsible for the working place in which the investigation takes place;

(d) on completion of each investigation, prepare a report that -

(i) whenever possible, identifies the causes and the underlying causes of the
accident, serious illness or health-threatening occurrence,;

(i) identifies any unsafe conditions, acts, or procedures that contributed in any
manner to the accident, serious iliness or health-threatening occurrence; and
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(iif) makes recommendations to prevent a similar accident, serious illness or health-
threatening occurrence; and

(e) deliver a copy of the report referred to in paragraph (d) to the health and safety
committee. If there is no health and safety committee the manager must deliver a
copy of the report to the health and safety representative responsible for the working
place.

(6) An investigation referred to in subsection (5) may be held jointly with an
investigation conducted by an inspector in terms of section 60.

11(6)-Section 60, empowers an inspector to investigate health and safety hazards if
instructed by the Chief Inspector or requested by a trade union, a health and safety
representative or a health and safety committee.

(7) If there is no health and safety committee at a mine, the consultations required in
this section must be held with

(a) the health and safety representatives; or

(b) if there is no health and safety representative at the mine, with the employees.

Manager to conduct occupational hygiene measurements

12. (1) The manager must engage the part-time or full-time services of a person
qualified in occupational hygiene techniques to measure levels of exposure to
hazards at the mine -

(a) if required to do so by regulation or a notice in the Gazette; or

(b) if, after assessing risks in terms of section 11(1), it is necessary to do so.

(2) Every system of occupational hygiene measurements must -

(a) be appropriate, considering the hazards to which the employees are or may be
exposed; and

(b) be designed so that it provides information that the manager can use in
determining measures to eliminate, control and minimise the health risks and
hazards to which employees are or may be exposed.

(3) The manager must keep a record of all occupational hygiene measurements in
terms of subsection (1) in a manner that can be linked as far as practicable to each
employee's record of medical surveillance.

Manager to establish system of medical surveillance

13. (1) The manager must establish and maintain a system of medical surveillance of
employees exposed to health hazards -

(a) if required to do so by regulation or a notice in the Gazette; or

(b) if, after assessing risks in terms of section 11(1), it Is necessary to do so.

(2) Every system of medical surveillance must

(a) be appropriate, considering the health hazards to which the employees are or
may be exposed;

(b) be designed so that it provides information that the manager can use in
determining measures to

(i) eliminate, control and minimise the health risk and hazards to which employees
are or may be exposed; or

(i) prevent, detect and treat occupational diseases, and

(c) consist of an initial medical examination and other medical examinations at
appropriate intervals.

(3) Every manager who establishes or maintains a system of medical surveillance
must -

(a) engage the part-time or full-time services of
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(i) an occupational medical practitioner; and

(ii) in so far as it is necessary, other practitioners holding a qualification in
occupational medicine recognised by the Interim National Medical and Dental
Council of South Africa or the South African Interim Nursing Council;

(b) supply the practitioners with the means to perform their functions; and

(c) keep a record of medical surveillance for each employee exposed to a health
hazard.

(4) A manager may engage the services of a medical practitioner to perform the
functions of an occupational medical practitioner in terms of this Act until the services
of an occupational medical practitioner can be obtained.

(5) An occupational medical practitioner must take every measure that is reasonably
practicable to -

(a) promote the health and safety of employees at the mine; and

(b) assist employees in matters related to occupational medicine.

(6) If any employee is declared unfit to perform work as a result of an occupational
disease, the manager must conduct an investigation In terms of section 11(5).

(7) If an employee is temporarily unfit to perform work as a result of any
occupational disease, but there is a reasonable expectation that the employee's
health will improve so that the employee can return to work, the

occupational medical practitioner must record that fact and notify both the employer
and employee of it.

(8) The manager must -

(a) retain the records referred to in sections 12(3), 13(3)(c) and 14(1) until the mine
closes; and

(b) when the mine closes, deliver those records to the Medical Inspector

Record of hazardous work

14. (1) The manager at every mine must keep a service record, in the prescribed
form, of employees at the mine who perform work in respect of which medical
surveillance is conducted in terms of section 13.

(2) The manager must deliver to the Medical Inspector a copy of the relevant part of
the record kept in terms of subsection (1) -

(a) when an employee whose name appears in that record ceases to be employed at
that mine; or

(b) when required to do so by the Chief Inspector.

Record of medical surveillance

15. (1) An employee's record of medical surveillance kept in terms of section 13(3)(c)
must be kept confidential and may be made available only -

(a) in accordance with the ethics of medical practice;

(b) if required by law or court order; or

(c) if the employee has consented, in writing, to the release of that information.
(2) Any person required to maintain an employee's record of medical
Surveillance must -

(a) store it safely; and

(b) not destroy it or dispose of it, or allow it to be destroyed or disposed of, for 40
years from the last date of the medical surveillance of that employee.

Annual medical reports
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16. (1) Every occupational medical practitioner at a mine must compile an annual
report covering employees at that mine, giving an analysis of the employees'health
based on the employees' records of medical surveillance,

without disclosing the names of the employees.

(2) The annual report compiled in terms of subsection (1) must be given to the
manager, who must deliver one copy of the report to each of

(a) the owner;

(b) the health and safety committees, or if there is no health and safety committee,
the health and safety representatives; and

(c) the Medical Inspector.

Exit certificates

17. (1) If an employee's employment at a mine is terminated for any reason, the
manager must arrange an exit medical examination of the employee.

(2) The examination referred to in subsection (1) must be held before, or as soon as
possible after, termination of employment.

(3) The employee must attend the examination.

(4) The occupational medical practitioner conducting the examination must -

(a) produce an exit certificate with respect to that employee indicating the results of
all medical surveillance and the presence or absence of any occupational disease;
and

(b) enter a copy of the exit certificate into the employee's record of medical
surveillance.
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